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STEPHEN PAYN NASH, LL.D. 


By. A. Oakey HALL. 


OT alone the bar of New York City, 
LN put the legal profession everywhere, 
lost from its ranks, by death in June last, 
a private soldier, who had won a right to 
be promoted to its very Lieutenant-General- 
ship, and to wear in his coffin, as in his 
life, medals of common law or of equity law 
that were struck from the choicest dies. He 
was Stephen Payn Nash, who, in a busy and 
honorable life extending over seventy-seven 
years, shunned the allurements of public life 
and of worldly honors, in order to live and die 
as an unassuming lawyer; content with well 
earned professional fame and the affection- 
ate regard of the proudest or the humblest, 
who in any wise made his acquaintance. It 
is so rare to find an ambitionless lawyer 
who is satisfied to walk only in paths that 
lead directly toward temples of law and 
equity, and to never diverge from them; 
content to always tread therein without 
attempting to win political honors or to 
weary of plucking by the path-sides the 
roses of nisi prius (thorny-stemmed al- 
though these be), that when such a rarity is 
discovered, it is meet to gladly chronicle his 
fame and to sculpture memorials of him on 
the bright columns that sustain the great 
Temple of Themis. 

He was of Connecticut ancestry, but on 
his father’s death, which occurred while Ste- 
phen was yet young, his mother removed to 
a home midway between Albany and Sara- 
toga Springs, and eventually to the latter vil- 
lage. Young Nash was tutored in the re- 





nowned Albany Academy, when the famous 
Romeyn Beck was its principal, and sub- 
sequently at a French college in Lower 
Canada. He took up the study of law at 
Saratoga in the office of Esek Cowen — 
author of that remarkable, yet modestly 
penned volume entitled ‘‘Cowen’s Justice 
of the Peace,” a veritable compendium of 
legal principles and procedures — and in his 
later life a justice of the Supreme Court of 
the State of New York, and whose fame as 
a jurist is kept green by his namesake son, 
who, as a leading member of the Bar In- 
stitute, acted as pall bearer at the Nash 
obsequies recently celebrated in Trinity 
church. 

During the later years of the thirties and 
of the early forties when young Nash read 
law in Saratoga Springs, its village atmos- 
phere was redolent of legal learning, because 
there resided Chancellor Walworth and 
Justice Willard of the Supreme Court, to 
whose chambers came lawyers from all over 
New York State to make motions and argu- 
ments; thereby giving Saratoga students 
opportunity to hear memorable legal con- 
tests. While, at the same time, the healing 
waters of the springs attracted thither great 
lawyers from every section of the Union 
whose presence and fame became incentives 
to the student. In such atmosphere it was 
that the great New York author, advocate 
and reporter, Nicholas Hill, pursued his own 
studies. Between Nash and Hill a profes- 
sional intimacy was there instituted that al- 
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wayslasted. ‘ Phillips on Evidence” was then 
the great text-book upon that absorbing 
topic of legal science, and an Albany law 
publisher conceived the issue of an Ameri- 
can edition with American notes. Esek 
Cowen’s clear logical, yet persuasive style 
in his well-known treatise, naturally sug- 
gested him as the editor, and he undertook 
the revision in conjunction with the younger 
Nicholas Hill. To this duality of collabor- 
ation was added young Stephen P. Nash, 
and the three delved together through the 
library of American reports for their notes. 
Although the volumes bear the title ‘‘ Phillips 
on Evidence, with Cowen and Hill’s notes,” 
the profession in time came to know — un- 
der the magnanimity of those principal editors 
—that a fair share of the laborious learning to 
be found in the notes and differentiations ap- 
pertained to Nash. The three had distinc- 
tive styles of composition, and their treatises 
accompanying the text of Phillips — for con- 
sidered by themselves the notes became 
American treatises on evidence — show to 
the student more or less the distinguishing 
labor of each. It is not invidious to add 
that when Hill subsequently became official 
reporter of the old Supreme Court and Court 
of Errors of the State of New York, his 
syllabus that heads each case, has in concise- 
ness and concentration of result never been 
surpassed in practical excellence by any 
other reporter, English or American. And 
in those head notes young Nash often 
assisted. 

In the autumn of 1843, only a year over 
his majority, the latter was admitted to the 
bar as an attorney, but three years more 
would have to pass before he could be 
qualified as a counsellor so as to plead in a 
court of law. But at that time Courts of 
Chancery existed to which the Chancellor 
held the right of entrance, and inasmuch as 
the studies of young Nash had been directed 
mostly toward the doctrines and procedures 
of those courts, and inasmuch also as his 
neighbor the Chancellor had taken a fancy 








to the young student, who had never failed to 
attend at chancery chambers in Saratoga 
when any important hearing was on, Wal- 
worth admitted Nash at once to solicitorship 
in chancery. 

Throughout his legal career the latter 
never lost his proclivity toward the equity 
side of legal practice, and when, three years 
after his admission, the new constitution of 
the State abolished the Court of Chancery, 
and gave the Supreme Court jurisdiction 
both in matters of law and of equity, young 
Nash naturally hailed the event. From his 
youth he had been remarkable for his hatred 
of the falsities and the shams of life, and of 
injustice in every shape. Never during his 
long years of practice, would Nash accept a 
retainer until satisfied that not only tech- 
nical law, but substantial equity also sup- 
ported his client’s case. 

He began practice at the place of his 
family residence and in connection with an 
old established lawyer named Bockes, who 
subsequently became a judge (by election) 
of the Supreme Court. But Nash’s friend 
and collaborator, Nicholas Hill, when ap- 
pointed reporter, had removed to Albany — 
the State capital — where he also opened an 
office; and Nash went with him as junior 
partner in practice there. He at once 
made his mark in argument and soon 
attracted the attention of a New York law- 
yer named Walker, who induced him to 
till the wider professional field of that city 
as his partner. Then was formed the firm 
of Walker and Nash. In time the firm of 
Speir and Nash succeeded —the former 
(Gilbert M. Speir) soon becoming a judge of 
the Superior Court. A succeeding partner- 
ship was in connection with a famous old 
special pleader named Edward H. Owen, who 
had been many years partner of the eloquent 
Francis B. Cutting, whose election to Con- 
gress had compelled his retirement from 
active practice. Next the firm of E. H. 
Owen and Nash became Nash and Kings- 
ford, while at the time of the  senior’s 
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lamented death, his eldest son and Charles 
L. Jones had become junior partners. 

The legal forte of Mr. Nash was in danco, 
and that was his choice for action, although 
at nist prius— where he eschewed sensa- 
tional cases — he was ever formidable, mainly 
because (like that back-woodsman lawyer,. 
David Crockett) he was always “sure he 
was right before he went ahead.” An un- 
foreseen occasion might suddenly occur, to 
be promptly and successfully cared for, but 
it was never contrived or desired. 

Perhaps the most successful practitioner 
during the forties and fifties at the New 
York bar (when undeniably its zenith came) 
was Edward Sandford, and on one occasion 
when asked what he thought were the three 
best qualities for legal success at the bar, 
answered : ‘First, perfect preparation for the 
calling, second, perfect preparation for a 
trial or argument, and third, preparation, 
all the time. The answer became adopted 
by Mr. Nash. Thought was always mani- 
fest on his brow, and it was recorded that 
when Lord Chief Justice Russell was first 
introduced to him that very observing 
jurist remarked to a guest, “he has a 
face scarred with problems.” Thought 
was ever present to Nash, but yet its 
facial expression never drove away looks of 
charming geniality. He was an “ Admir- 
able Crichton” of courtesy. Not even an 
irascible rural judge ever expressed impa- 
tience with Mr. Nash, and no lawyer can re- 
call anything peevish in his conduct or 
expressions. Nevertheless he often encoun- 
tered “all sorts and conditions” of adver- 
saries. Those proverbially quarrelsome ad- 
vocates, the late John Graham and Ira Shafer, 
would sometimes try cases against Mr. Nash, 
but—so to speak—the brightness of his 
Damascus blade of contest always absorbed 
their impetuosity. The practising lawyer 
who is fortified by thought and readiness of 
cool resource, especially if flanked by either 
general learning or that special for the oc- 
casion — and this describes Nash in his best 





hey-day — cannot fail of success. Upright- 
ness was his popular characteristic and it 
won him clients and arbitrations. 

During the later sixties and early seven- 
ties, some bar and bench traffic through 
court procedures in New York City, became 
a public scandal that subsequently resulted 
in one or two disbarments and a removal of 
four judges by impeachment proceedings, 
whereupon the occurrences led to the forma- 
tion of the now formidable Bar Association 
of the city of New York, whose memorable 
féte on taking possession of their palatial club 
quarters, was fully described in the GREEN 
BAG for the month of November, 1896. None 
were more zealous in urging the neces- 
sity for such a formation or in arranging 
the details of it, than Mr. Nash, who soon 
became one of its ruling spirits as its presi- 
dent. His tenacious uprightness became 
shocked at the revelations of the Bar Com- 
mittee which unfolded the causes for such 
disbarments and impeachments. And he 
was ever active thereafter in bringing bar 
influence to bear upon preventing improper 
nominations for the elective judiciary. The 
lawyer and the cleric for him, occupied the 
very same ethical platform. Resultant jus- 
tice was to Nash equal in flavor to fruits of 
individual or collective piety. Faithfulness 
to the demands of .equitable justice, and 
obedience to the strict ethics of his profes- 
sion were considerations as strong with Mr. 
Nash as the tenets of his Christian religion. 
He may be justly described as “ a thoroughly 
pious lawyer,” without apparent semblance 
of it towards clients, bar or bench, or 
making its possession prominent. Modesty 
and retiracy, and no thrusting himself for- 
ward into the arena of publicity further than 
was dutifully necessary, became marked 
characteristics of his whole professional and 
social careers. He was as proud of his pro- 
fession as was any Benedictine monk of his 
religious affiliations. Many lawyers in large 
practise paraphrase an old couplet so as to 
read : — 
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‘*Lawyer! ‘tis a venerable name, 

How few deserve it, but how many claim.” 
Nevertheless whoever bore that title seemed 
to receive masonic-like consideration from 
Nash in his professional dealings. The word 
of any lawyer with whom he dealt seemed 
sufficient to him, and doubtless he would 
have been often — to use a colloquial slang 
word —“ buncoed,” only that no one brought 
to a dealing with Nash, and regarding him by 
eye or ear could have the heart to visit him 
with false pretences, deceit or injury. So 
loyal was he to consideration of, and the 
deep signification of, the to him almost sacred 
word “lawyer,” that the only ebullition of 
anger that his partner son could ever recol- 
lect, as coming from his sire, was when some 
one in his presence used the phrase “ hiring a 
lawyer.” For Nash, a lawyer was not to be 
classed as servant or employé but was such 
an one as a Catholic priest regarded himself to 
be, a member of a sacramental “ order,” to 
whom a fee was more of an honorable gratuity 
(expressed by the Latin of Cicero’s time as 
quiddam honorarium) than a mere cus- 
tomary compensation. Having long known 
and admired the personal as well as profes- 
sional qualities of Stephen Payn Nash, the 
writer can well apply to him the couplet that 
the poet, Fritz Greene Halleck, applied to 
Joseph Rodman Drake (the poet of the cul- 
prit Fay). 

««Green be the turf above thee, friend of my better days ; 
None knew thee but to love thee, nor knew thee but 
to praise.” 

Early in his New York professional life, 
Nash became a communicant of Trinity 
parish, whereof for the best part of his later 
years — three decades— he remained the 
leading vestryman, and died as senior war- 
den. Trinity corporation is the most im- 
portant religious private corporation in the 
world. Its inheritance of royal colonial 
grants of New York City realty from the 
time of “ good Queen Anne,” gives it con- 
trol of a gigantic income, which is spent en- 
tirely in an eleemosynary direction; and in 








not only diocesan service but in aid of home 
missionaries and of struggling parishes all 
over the Union. As counsel to the Trinity 
corporation, Mr. Nash had increaséd the 
number of his busy hours; but he therein 
only realized a favorite saying of William H. 
Seward, that “‘the more busy a man of af- 
fairs became, the more business could he 
execute.” 

Counselor Nash was not only a rapid, but 
an accurate thinker. His judgment seemed 
ever to be an exaltation of intuition. And 
he had (what was so preéminent in Glad- 
stone’s mental composition) the gift of con- 
centration and quick decision. His maxim 
was carpe diem, divested of the usual flip- 
pancy appertaining to the Latin saying. This 
faculty made him a much sought after ref- 
eree, and lawyers who asked references from 
the Court, merely for purposes of delay, 
whispered to any suggestion by the client 
of the name of Stephen P. Nash, the Cic- 
eronian expression, procul, procul ; for when 
a reference was ended before him he es- 
chewed the traditional curia adversari vult, 
and gave decision generally at once. If he 
had accepted refereeships in all the cases 
proposed by judges or confréres at the bar 
to be sent to him — and always in some im- 
portant controversy calling for the exercise 
of erudition — he would not have had time 
to attend to his own practice at the bar. It 
would be accurate to estimate that he de- 
clined hundreds of refereeships where heac- 
cepted a score. Few of his decisions were 
appealed from; and the New York reports 
are silent upon any reversal of them. 

While Nash for a short time was tenta- 
tively practising in Albany, he was en- 
trusted by Nicholas Hill to argue before the 
expiring Court of Errors a contention which 
the latter was unable to attend to because 
of another equally pressing engagement. 
A member of the Court, meeting Hill soon 
afterwards, said, ‘‘ What an old head on 
young shoulders was that you sent to argue 
from your brief.” 
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But Nash’s own first case, argued before 
the New Court of Appeals, is reported in its 
first volume of decisions (1 N. Y. 144), 
Spear v. Wardwell, wherein he successfully 
met that noted old lawyer, Joseph S. Bos- 
worth, who subsequently became preémi- 
nent on the bench in New York City and as 
editor of Bosworth’s ‘“ Superior Court Re- 
ports.” 

Mr. Nash’s latest case, in the same Ap- 
peals Court, was in the important case of 
Smith v. Parsons, 146 N. Y. 116. Among 
those 145 volumes of Appeals reports, 
scarcely one can be found not containing 
a reference to the appearance of Mr. Nash, 
year by year, in the court. One of the most 
notable of his arguments can be found in 
Dupuy v. Wurtz, 53 N. Y. 556, where his 
opponent was that great international jurist, 
Frederick R. Coudert. The case included 
the interesting controversy whether a will 
made in France, by a woman, should be 
construed by the French law as to person- 
alty, or by that of New York, where 
was her domicile; and the case includes 
much valuable learning on the question of 
domicile. Another cause célébre of Mr. 
Nash’s was Fowler v. N.Y. Gold Exchange, 
which arose out of the financial crisis known 
to State Street and Wall Street circles as 
Black Friday. In that case, Mr. Nash ad- 
versely met the adroit and able Francis F. 
Marbury, who contended that when Nash’s 
clients sought payment of a gold loan they 
could only recover the naked amount, and 
not the market premium in fluctuations on 
payment day. 

Perhaps the best gauge of Mr. Nash’s 
legal calibre will be afforded by a perusal of 
a case in 129 United States Supreme Court 
reports from page 397 to 463 in which his 
marvelous brief, in a controversy between 
the Liverpool & Great Western Co. vs. the 
Phoenix Insurance Company, was printed 
in full because of the many references made 
to it in the decision. 

It is notable that in many of the decisions 





given in the Nash cases, the opinions, when 
favorable to his contention, freely embody 
his points, and sometimes complimentarily 
his own verbiage. This was always choice, 
in pure Saxon, and of charming lucidity of 
style. He seldom strayed in the region of 
the speech, colloquially (and too often flip- 
pantly), termed oratory; but he was ever 
persuasive, and he builded up from propo- 
sition and illustration an edifice of rhetoric 
like as a builder constructs with conservative 
and accurate use of line and plummet. Mr. 
Nash was both a builder in law, from foun- 
dation and cornerstones of principles of juris- 
prudence, and with use of bevelled cases (so 
to speak), that fitted his logical construction. 
He was both an arguer from the principles 
of jurisprudence and a veritable case lawyer ; 
but never a case lawyer who could simply 
make citations without explanations and fit- 
ting adaptation, as many lawyers crudely do. 

The only very popularly notable cause 
célébre that he ever tried at ist prius was in 
a libel suit brought in New York City a 
decade or so ago by an Episcopal mission- 
ary clergyman named Hinman against mis- 
sionary Bishop Hare. The latter having 
reason to find fault with and discipline the 
former wrote an article pungently criticis- 
ing him. He was represented at the trial 
by James M. Smith (who recently died, 
during the same week in which Mr. Nash, 
his adversary in the suit also deceased). 
Mr. Smith’s abilities as a lawyer were 
sketched in an article touching him, in the 
number of the GREEN BAG for January, 1897, 
entitled, ‘“‘ A Quartette of Legal Nestors,” and 
he was an important foeman. He was ac- 
customed to the “rough and tumble” of 
jury mist prius, and Nash was not. Smith 
entered into the angry feelings of his client 
and tried his side with unwonted asperity. 
The contest was a new experience to Nash, 
and bar spectators of it looked on with in- 
terest to see the effect of Smith’s tactics on 
Nash. 


But he was never stung into untoward 
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repartee, although occasionally interjecting 
some caustic, but dignified rejoinders in re- 
membrance that his client was a bishop. 
The criticism alleged to. be libellous had no 
apparent provocation and on its face seemed 
gratuitious. But Nash saw that in legal 
rules, and not with jurors, the prospective 
safety of his client laid. The danger of 
every libel suit for a plaintiff resides gener- 
ally in proving too much and overlaying 
evidence with prejudicial incompetency of 
proof or irrelevancy. Smith rampant with 
argumentumad hominem rashly opened doors 
and threw down fences,of which Nash adroitly 
took legal advantage through objections and 
exceptions. So that although Smith got a 
large verdict this was set aside on appeal, 
and on grounds which allowed the plaintiff 
an opportunity to drop his prosecution of 
Nash’s client. The case was tried before the 
late Justice Van Vorst, whose excessive amia- 
bility was likely to find his legal balance 
overthrown by sitting through a bitterly 
conducted libel suit. 

No sketch of Mr. Nash would be com- 
plete without reference to the learning he 
displayed in several cases involving the per- 
plexing doctrine of the suspensive power of 
alienation. These cases are well worth the 
attention of the profession, and may be 
found in Cutting’s case, 87 N. Y. 521; Cruik- 
shank vs. Home, 113 N. Y. 337; Dana vs. 
Murray, 121 N.Y. 604; and Haynes vs. 
Sherman, 117 N. Y. 433; in which report 
also, the learning in opposition to Mr. Nash 
may be found, through the briefs of the late 
great jurist of the New York Bar, A. J. 
Vanderpool, and of the veteran Samuel 
Hand — whom the witty Evarts once ad- 
dressed as the right hand of every Bench. 

Almost every reader of a New York 
newspaper (and during time immemorial) 
has read about a Jarndyce vs. Jarndyce 
suit that even yet threatens to crop up 
against the Trinity Church corporation, 
—one speculatively brought by alleged 
heirs of an early Knickerbocker dame of 





Dutch New York, known to the New York 
law reports as Anneke Jans, or initiated 
through a descendant named Bogardus, 
whose claims to a large tract of Trinity 
Church real estate, its counsel, Nash, pretty 
effectually buried out of legal sight. 

Trinity Corporation suffered a great legal 
loss in the departure of Mr. Nash, for he 
was the best pilot it could have amid litigi- 
ous storms. In years gone by his legal 
skill defeated the scheme of an underground 
arcade railway to run under Broadway and 
threatening foundations of edifices, includ- 
ing historic Trinity Church. He also com- 
pelled the City Corporation to pay a proper 
price for a Trinity burying-ground which it 
was seeking to confiscate. He was also a 
species of private almoner of the church for 
needy clergymen; and indeed so alert was 
he in his interest in such cases, that the don 
mot of a fellow member of the vestry came 
apposite — “the Episcopacy ought to put 
Nash in honorary or ex-officio orders.” 

He was equally zealous as one of the 
Trustees of Columbia University, which, in 
1888, conferred upon him one of its usually 
parsimoniously conferred degrees of LL.D. ; 
and no member of the New York bar from 
the time of Thomas Addis Emmett and 
James Kent, better deserved or adorned the 
doctorate. That university will, in sym- 
pathy with the Trinity vestry and the Bar 
Association, long mourn their loss of the 
society and advice of the departed Stephen 
Payn Nash; but the university keeps his 
memory green by still retaining as its treas- 
urer his son. 

Vestryman Nash for many years past 
served regularly as lay delegate to all the 
minor and important conventions of his 
church. It is doubtful if at any General 
Convention, the House of Bishops in attend- 
ance would have felt that ecclesiastical mat- 
ters could run smoothly unless they saw 
that lay-delegate Nash was in the con- 
course. In such capacity of lay delegate he 


on one occasion attended an international ec- 
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clesiastical meeting and conference in Lon- 
don, where the modest learning, the courte- 
ous intercourse, the magnetic presence, and 
the conversational tact and discourse of the 
American Nash, gave to British Bishops or 
London wardens a true sample of “ kin be- 
yond the sea.” 

Another trip to London by Mr. Nash 
came in pursuance of legal employment. 
He was retained as one of the counsel of 
the Maitland claimant for the Lauderdale 
peerage that a few years ago was one of the 
aristocratic sensations of London. The 
peerage dates back to Stuart times, and 
readers of history bring to mind the original 
Lauderdale, who was in the Cabal of Charles 
the Second’s time. 

It seems that a son of the sixth earl 
being in the military services of King 
George, early in the American Revolution, 
at New York, married in that city. Also 
that by a descendant of this son becoming 
during the eighties, presumptively a colla- 
teral heir to the Lauderdale title, that colo- 
nial marriage became doubted and ques- 
tioned on the part of the other claimants. 
There had been throughout this century a 
curious failure of heirs in the Lauderdale 
line. The claim preferred was for the thir- 
teenth earlship; and the ninth, tenth and 
twelfth earls had each died unmarried, while 
the eleventh earl — himself a successor to the 
title by distant cousinship — who had mar- 
ried and had a son and heir, had lost the 
latter by death; and had himself died with- 
out any but some collateral successor upon 
whom the Lauderdale title could descend. 
The situation was this when Mr. Nash was 
retained; if his client claimed through de- 
scent of a lawful marriage he was collateral 
heir to the title and estates. How did the 
marriage laws of the English colony of New 
York agree or conflict with those of Great 
Britain became the crucial question. To 
answer this Mr. Nash was retained. 

He delved into records and colonial lore, 
so that before the commission sitting in the 








Houses of Parliament he gave testimony as 
a legal expert on American law, which satis- 
fied the law lords as to the heirship of his 
client, General Maitland—that surname being 
the historic family name of the Lauderdales. 
The readiness, acuteness and dignity of Mr. 
Nash made a profound impression upon the 
London Bar, brought in social contact with 
him: an impression deepened in both Lord 
Chief Justices Coleridge and Russell when 
they met him on his own Home Circuit, in 
this city, upon their notable visits to it. 

Mr. Nash never forgot after he had risen 
to professional prosperity what so many 
veteran lawyers seem to forget, viz., that he 
was once a struggling junior in three untried 
legal fields—for he was conspicuous all during 
his hey-day of professional success as indulg- 
ent and patronizing (without any of the 
usual sting accompanying patronage) to- 
ward juniors of the bar. Several of these 
tried their maiden hands at bringing fresh 
and often novel actions, sounding in eject- 
ment against Trinity church real estate by 
reason of the Anneke Jans claim. Some 
of these he was known to invite to an 
interview, after their causes of action had 
been stated and served, in which he sub- 
stantially said, ‘‘ My dear confrére your ac- 
tion is annoying, but I have no wish to 
spoil your employment or fees, but you mis- 
take your facts; give me a hearing and I 
will give you the full facts touching your 
claim, for you have been erroneously in- 
structed as to the facts. 

He did not “ pooh-pooh” their suits nor 
treat the matter with contempt; but really 
wasted his own time in placing facts —so 
well known under his researches — before 
them, and with unmistakeable data. Indeed 
Mr. Nash was known to clients and court 
officers as practically endorsing the maxim 
“It is to the advantage of government to end 
litigation.” 

Mr. Nash died in the roseate month of 
June, at a rural resort, and of a disordered 
heart; physically disordered, for in his 
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emotional heart, there was never revealed 
one defect, and in his advancing age it re- 
mained as simple, pure, true and ardent as 
in youth. He left surviving a widow, who 
had been in its highest meaning a life 
partner, three sons and a daughter, these to 
be necessarily somewhat handicapped in 
after life by the greatness of their sire. The 
loss of a beloved daughter not many months 
previously had, through even pious grief, 
doubtless affected his invalided heart. 

I have never attended, except at a requiem 
mass in the Roman Apostolic church, a 
more solemn and affecting funeral service 
than was celebrated in Trinity church over 
his bier. Perfunctorily named mourners 
were around it; but every lawyer-comrade, 
or client or citizen brought to the church 
by sincere respect — and even from the busy 
life of Wall street which the church confronts 





— were each and all the real mourners. Lov- 
ing regret was upon every face throughout 
the sorrowing concourse as the tremulous 
voice of Dr. Morgan Dix was heard at the al- 
tar; one and all realized the loss of a beloved 
lay comrade. The church, situate at the head 
of Wall street, was appropriate for the obse- 
quies of one whose professional offices had 
during half a century held location at the 
bottom of that street— a location which in 
all business changes he clung to, for in no 
sphere of life did he ever exhibit caprice, 
and when once any liking was formed it was 
never lightly surrendered. Tenacity of pur- 
pose in moral, or merely worldly and pro- 
fessional affairs, was his habit. 

A Tennysonian line that might be fittingly 
placed on the tomb of Stephen P. Nash 
reads 

‘* Who battled for the True, the Just.” 
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NEUTRALITY LAWS. 


AS INTERPRETED BY JOHN MARSHALL, ONE HUNDRED YEARS AGO. 


By Sature E. MARSHALL Harpy. 


T will be remembered that when war 
broke out between France and England, 

during Washington’s administration, the 
American people, having in mind the great 
services of the French to this country in 
our hour of need, so warmly sympathized 
with France that the President had great 
difficulty in preserving neutrality. Relying 
upon this wide-spread feeling the French 
minister to this country at that time, M. 
Genet, fitted out privateers openly in our 
ports to prey upon British commerce, and 
defied our government in every way until 
Washington demanded his recall. When 
John Adams became President affairs be- 
tween France and this country, chiefly be- 
cause of our desire to maintain a neutral 
position, had assumed such a serious aspect 
that three envoys extraordinary were sent 
by the American government to Paris to 
endeavor to settle our difficulties. The 
three envoys chosen were the eminent states- 
man and soldier, Charles Cotesworth Pinck- 
ney, Elbridge Gerry, who was afterwards 
governor of Massachusetts and vice-presi- 
dent of the United States, and John Mar- 
shall, then a lawyer of renown, and later the 
great chief justice. 

All of the papers were drafted by General 
Marshall. He kept a diary while in France, 
which contains copies of the papers trans- 
mitted by the envoys to our State depart- 
ment and their letters to Talleyrand, the 
French minister of foreign affairs. It is 
from this diary that I copy the following : — 

“The United States has a full conviction 
that her engagements by no means bind 
her to take part in the war, but leave her 
so far the mistress of her own conduct as to 





be at perfect liberty to observe a system of 
real neutrality. Being bound by no duty 
to enter into the war, the government of the 
United States conceived itself bound by 
duties the most sacred to abstain from it. 
Contemplating man, even in a different so- 
ciety, as the natural friend of man, a state of 
peace, though unstipulated by treaty, was 
considered as imposing obligations not to 
be wantonly violated. These obligations, 
created by the laws of nature, were in some 
instances strengthened by solemn existing 
engagements, of which good faith required 
a religious observance. 

“To a sense of moral right, other con- 
siderations of the greatest magnitude were 
addea, which forbid the government of the 
United States to plunge them unnecessarily 
into the miseries of the bloody conflict then 
commencing. The great nations of Europe 
either impelled by ambition, or by existing 
or supposed political interests peculiar to 
themselves, have consumed more than a 
third of the present century in war. What- 
ever causes may have produced so afflicting 
an evil they can not be supposed to have 
been entirely extinguished, and humanity 
can scarcely indulge the hope that the 
temper or the condition of man is so altered 
as to exempt the next century from the ills 
of the past. Strong fortifications, powerful 
navies, immense armies, the accumulated 
wealth of ages and a full population make 
the nations of Europe able to support those 
wars in which they are induced to engage by 
motives exclusively their own. In all re- 
spects different is the situation of the United 
States. Possessed of an extensive, unsettled 
territory, on which bountiful nature has 
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bestowed with a lavish hand all the capaci- 
ties for future legitimate greatness, they 
‘indulge no thirst for conquest, no ambition 
for the extension of their limits. Encircled 
by no dangerous powers, they neither fear 
nor are jealous of their neighbors, and are 
not, on that account, obliged to arm for 
their own safety. Separated far from 
Europe by a vast and friendly ocean, they 
are but remotely, if at all, affected by those 
interests which agitate and influence this 
portion of the world. Thus circumstanced 
they have no motives for voluntary war. 
. . . Having avowed this determination, in- 
creased motives of honor and of duty com- 
manded its faithful observance. It is not a 
principle which remains now to be settled, 
that a fraudulent neutrality is no neutrality 
at all, and that the nation which would be 
admitted to its privileges, must perform also 
the duties it enjoins. Had the government 
of the United States, declaring itself neutral, 
indulged its partialities by granting favors, 
unstipulated by treaty, to one of the bellig- 
erent powers which it refused to another, 
it could no longer have claimed the immun- 
ities of a situation of which the obligations 
were forgotten; it would have become a 
party to the war as certainly as if war had 
been openly and formally declared; and it 
would have added to the madness of wan- 
tonly engaging in such a hazardous conflict, 
the dishonor of insincere and fraudulent 
conduct. 

“. , . Atthis period, too, a great principle 
was brought into discussion, the dispassion- 
ate consideration of which is essential to 
the fair estimate of the charges made by 
France against the government of the United 
States. The property of French citizens 
was taken by British cruisers and ships of 
war out of American bottoms, and the 
American government submitted to the 
practice. The propriety of submitting to 


it depends entirely on the naked right of 
the captors, under the existing circum- 
stances of the case, to exercise such a power. 





The circumstances were these: In the treaty 
of commerce made between France and the 
United States in February, 1778, it was 
stipulated in substance that neither party 
should take out of the vessels of the other 
the goods of its enemy. but that the char- 
acter of the bottom should be imparted to 
its cargo. With England the United States 
had made no stipulation on the subject. It 
follows that the rights of England, being 
neither diminished or increased by compact 
remained precisely in their natural state, 
and were to be ascertained by some pre- 
existing acknowledged principle. This prin- 
ciple is to be searched for in the law of 
nations. That law forms, independent of 
compact, a rule of action, by which the 
sovereignties of the civilized world consent 
to be governed. It prescribes what one 
nation may do without giving just cause of 
war, and what in consequence another may 
and ought to permit without being con- 
sidered as having sacrificed its honor, its 
dignity, or its independence. What then is 
the doctrine of the law of nations on this 
subject? Do neutral bottoms of right and 
independent of particular compact protect 
hostile goods? The question is to be con- 
sidered on its mere right, uninfluenced by 
the wishes or the interests of a neutral or 
belligerent power. It is a general rule that 
war gives to a belligerent power a right to 
seize and confiscate the goods of his enemy. 
However humanity may deplore the appli- 
cation of this principle, there is perhaps no 
one to which man has more universally as- 
sented or in which jurists have more uni- 
formly agreed. Its theory and its practice 
have unhappily been maintained in all ages. 
This right then may be exercised on the 
goods of an enemy wherever found, unless 
opposed by some superior right. It yields 
by common consent to the superior right of 
a neutral nation to protect, in virtue of its 
sovereignty, the goods of either of the 
belligerent powers found within its jurisdic- 
tion. But can this right of protection, ad- 
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mitted to be possessed by every government 
within its own limits, in virtue of its abso- 
lute sovereignty be communicated to a ves- 
sel navigating the high seas? It is supposed 
that it cannot be so communicated because 
the ocean being common to all nations, no 
absolute sovereignty can be acquired in it, 
the rights of all are equal, and must neces- 
sarily check, limit and restrain each other. 
The superior right, therefore, of absolute 
sovereignty to protect all property within its 
own territory ceases to be superior when 
the property is no longer within its terri- 
tory, and may be encountered by the op- 
posing acknowledged right of a belligerent 
power to seize and confiscate the goods of 
his enemy. If the belligerent permits the 
neutral to attempt, without hazard to him- 
self, thus to serve and aid his enemy, yet 
he does not relinquish the right of defeating 
that attempt, whenever it shall be in his 
power to defeat it. Thus it is admitted that 
an armed vessel may stop and search at sea 
a neutral bottom and may take out goods 
which are contraband of war, without giv- 
ing cause of offence, or being supposed in 
any degree to infringe neutral rights. But 
this practice could not be permitted within 
the rivers, harbors, and other places of a 
neutral, where its sovereignty was complete. 
It follows then that the full right of afford- 
ing protection to all property whatever, 
within its own territory, which is inherent in 
every government, is not transferred to a 
vessel navigating the high seas. The right 
of a belligerent over the goods of his enemy 
within his reach is-as complete as his right 
over contraband of war; and it seems a 
position not easily to be refuted that a situa- 
tion which will not protect the one should 
not protect the other. A neutral bottom 
then does not of right, in cases where no 
compact exists, protect from his enemy the 
goods of a belligerent power. 

“To this reasoning the practice of nations 
has conformed, and the common understand- 
ing of mankind seems to have assented. 





Vattel B.*, Sect. 115, says positively, “ that 
effects belonging to an enemy found on 
board a neutral ship are seizable by the 
rights of war.” Vattel is believed to be 
supported by the most approved writers on 
the same subject. It is deemed unnecessary 
to multiply citations to this point, because 
France herself, is supposed to have decided 
it. In her maritime ordinance of 1744, 
which is considered as having been in force 
in 1778, enemy goods in neutral bottoms 
generally are declared liable to seizure and 
confiscation. . . . This principle, thus ad- 
mitted to have been established, is supposed 
by some to have been changed by the 
armed neutrality. A new law of nations, 
it is contended, was introduced by that con- 
federation. But who were the parties to 
that federation and what was its object? 
The northern maritime powers of Europe 
united to protect by force in their own bot- 
toms during the then existing war the goods 
of either and of all the belligerent powers. 
The compact in its own nature was confined 
with respect to its objects and duration. 

“It did not purpose to change nor could 
it change permanently and universally the 
rights of nations not becoming parties to 
it... . The desire of establishing univer- 
sally the principle, that neutral bottoms 
shall make neutral goods, is perhaps felt 
by no nation on earth more strongly than 
by the United States. Perhaps no nation 
is more deeply interested in its establish- 
ment. It is an object they keep in view 
and which, if now forced by violence to 
abandon it, they will pursue in such manner 
as their own judgment may dictate, as being 
best calculated to attain it. But the wish to 
establish a principle is essentially different 
from a determination that is already estab- 
lished. The interests of the United States 
could not fail to produce the wish; their 
duty forbid them to indulge it, when decid- 
ing on a mere right. However solicitous 
America might be to pursue all proper 
means tending to obtain for this principle 
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the assent of all or any of the maritime | (signed)CHARLES COTESWORTH PINCKNEY. 
powers of Europe, she never conceived the J. MARSHALL. 
idea of obtaining that consent by force. E. GERRY. 


The United States will only arm to defend | The Ministers Plenipotentiary and Envoys Extra- 


. . . : . ordinary from the United States of America to 
their own: tights, ‘wether: Geir golty ‘ser the French Republic, to the Citizen Minister 


their interests permit them to arm ~ order of Exterior Relations, M. Ch. Man. Talleyrand. 
to compel a surrender of the rights of | p,... ian cs, Hk te te 


others.” 22d year of American Independence. 





WILLIAM SHAKESPEARE, ATTORNEY AT LAW. 


By BENJAMIN F. WASHER OF THE LOUISVILLE, Ky., Bar. 


H. 


E who attempts to pick from the im- | “In the corrupted currents of this world — 
mense volume of Shakespeare’s works, Offence’s gilded hands may shove by justice, 
words and references of a peculiar kind, has And oft ‘tis seen the wicked prize itself buys out 


ss the law.” 
before him a task at once difficult and dan- | ,, Plate sin with gold 


aioe, To make the production exhaus- And the strong lance of justice hurtless breaks.” 
tive is all but impossible, to premise an ar- | « paws for all faults 

gument on any result short of that proportion But faults so countenanced, that the strong 
lays one liable to the charge of falsification statutes, 


Stand like the forfeits in a barber’s shop, 


and unfairness. ; 
As much in mock as mark.” 


Not only is it a matter of infinite pains- 
taking to discover the objects of one’s 
search, but the phrases, when found, must 
be construed and criticised. Law terms are 


‘« In law what plea so tainted and corrupt 
But being seasoned with a gracious voice, 
Obscures the show of evil.” 


«« See how yon justice rails upon yon simple thief, 


nothing if not elastic and even elusive, and Hark in thine ear; change places: and handy- 
different positions on a question supply dandy, 
conflicting interpretations. Which is the justice, which is the thief.” 

It is therefore the attitude of discretion to | ‘‘ Not ever the justice and the truth o’ the question 
confess the imperfection of both citation carries 
and conclusion, admit the grounds for oppo- ‘The due 0’ the verdict with i." 


sition and contest and thus avoid the shafts Shakespeare deals most unkindly with 
of those who differ. In this spirit quite a | lawyers. His every reference to them is 
number of quotations are made and a few | opprobrious or very much akin thereto. In 
suggestions offered. Henry VI, Cade’s followers are discus- 
The following references to law and its | sing the changes to be wrought by the revo- 
administration seem rather the utterances of | lution and reforms thereafter to be inaug- 
one who had been ground in the machinery | urated. Dick suggests to Cade — 
of the courts than the sentiments of him “‘ The first thing to do, let's kill all the lawyers,” 
who has done the grinding: to which Cade responds — 
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«« Nay, that 1 meanto do. Is not this a lament- 
able thing, that the skin of a lamb should be made 
parchment — that parchment being scribbled o’er 
should undo a man? Some say the bee stings, but 
I say "tis the bee’s wax; for I did but seal once toa 
thing, and I was never mine own man since.” 

Timon of Athens feeling towards the pro- 
fession is no less unkind. 

«* Crack the lawyer’s voice 

That he may never more false titles plea 

Nor sound his quillets shrilly.” 

The other mention of the lawyer can 
scarcely be considered complimentary. 

‘¢ Fairy Mab drives 

O’er lawyers’ fingers who straight dream on fees,” 
«* The scholar’s melancholy is emulation 

The lawyer’s is politic.” 

Shakespeare seems to have had as poor 
an opinion of the jury as he entertained for 
the lawyer. Says Angelo in Measure for 
Measure: 

‘« I do not deny 

The jury passing on a prisoner’s life 

May in the sworn twelve have a thief or two, 

Guiltier than him they try.” 

Then he pays the administration of the 
law his respects by continuing: 

«¢ What’s open laid to justice 
That justice seizes; what knows the law 
That thieves do pass on thieves.” 


We find in Coriolanus another statement 
of Shakespeare’s conception of the law’s 
administration, which is equally as harsh as 
the expressions quoted above. 

It may be admitted that these reflections 
may indicate considerable experience with 
courts, but they are hardly such expressions 
as would emanate from counsel. Lawyers 
may know the imperfections and abuses of 
the profession, but they prefer keeping such 
matters secret. 


The following extracts from the poet are 
more in keeping with a lawyer’s expressed 
ideas of his profession, provided he has not 
lost a case for some days before: 

‘¢ Charity itself fulfills the law 

And who can sever love from charity?” 
‘* Pity is a virtue of the law 

And none but tyrants use it cruelly.” 





‘* To pluck down justice from your awful bench 
To trip the courts of law and blunt the sword 
That guards the peace and safety of your person.” 


‘- Poise every cause in justice’s equal scales 
Whose beams stand sure.” 


One thought of Shakespeare, possessing 
both power and beauty, might well serve as 
a beacon to guide the course of judicial pro- 
ceedings, especially in this day when prec- 
edent is more powerful than principle. 

‘* We must not make a scarecrow of the law 

Setting it to fear the birds of prey 

And let it keep one shape till custom make it 

Their perch and not their terror.” 

Litigants might profit by considering the 
words of Alcibiades. 

*« The law is past depth 

To those that without heed do plunge into it.” 

Lord Campbell and others represent 
Shakespeare as having been engaged for 
some years in the office of a conveyancer. 
The education acquired at such a place 
would naturally be, to a great extent, limited 
to real property law. We should,.therefore, 
peruse the poet with an eye to the words 
and terms to be found in Lyttleton. 

Perhaps the most startling fact that such 
an investigation reveals is that Shakespeare 
never uses the word “ mortgage,” never em- 
ploys the word “donor” or “donee,” “ ven- 
dor” or “‘ vendee,” “grantor” or “ grantee.” 
We look in vain for such friends of the law- 


yer as “estop,” “escheat,” “evict,” “ ap- 
portion,” ‘“‘ apportionment,” “levy,” “con- 
tingent,” ‘“ premises,” for they are nowhere 


to be found in his works. 

It is to be doubted if Shakespeare ever 
heard of such words as “ feoffment,” “ abey- 
ance,” ‘“ corody,” ‘mortmain,” “ estovers,” 
“emblements.” Certain it is he never gives 
them a place in the vast structure of words 
known as his writings, although these words 
were, in Shakespeare’s time, the every-day 
instruments of a conveyancer’s shop. Im- 
agine a real-estate lawyer, or anyone accus- 
tomed to the preparation of deeds and 
conveyances, writing as often and as much 
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as Shakespeare, with never a_ reference 
to “alienation,” “freehold,” ‘ copyhold,” 
“waiver,” “encumber,” “easement,” ‘ occu- 
pant” or “laches.” 

Shakespeare employs in his writings some 
fifteen thousand words. To constitute this 
immense vocabulary, every occupation, pro- 
fession and trade has supplied its quota of 
words. The law is, indeed, represented, 
but in no larger proportion than its relative 
importance justifies. Many of Shakespeare’s 
law terms are of doubtful meaning and un- 
certain applicability. 

Thus Shakespeare uses the word “dower” 
twenty times, but never in its true legal ac- 
ceptation, with the possible exception of 
Baptista’s objections to Traino’s expectant 
estate: “If you should die before him (the 
father) where’s her dower?” 

“Dower” and “ dowry” were to Shakes- 
peare convertible terms, and the twenty 
“dowers” are employed interchangeably 
with twenty-four ‘“ dowrys.” 

Exactly what Shakespeare meant by Hel- 
ena's statement to the widow, in All’s Well, 
is surely not to be ascertained by reference 
toa law dictionary : — 

‘« Doubt not but heaven 

Hath brought me up to be your daughter’s dower 

As it hath fated her to be my motive 

And helper to a husband.” 

The word ‘“ consideration” occurs a vast 
number of times in Shakespeare, but is never 
used in the sense of being the moving ele- 
ment of a contract, although “ price” is often 
employed where “ consideration ” would bet- 
ter apply. 

“Hand and seal” is to be found three 
times in Shakespeare’s work, but with no 
special legal force. The word “seal” is used 
by the poet in connection with every kind 
and character of agreement. In Romeo and 
Juliet a dateless bargain is sealed. 

Agreements to love are frequently sealed 
with a kiss; a pretty picture, but, unfor- 
tunately for lawyers, not strictly a legal 
transaction. 





Westmoreland, in Henry IV, upbraids 
the archbishop for having allied himself with 
the rebel forces : — 

‘* What peer hath been suborned to grate-on you 

That you should seal the lawless bloody book 
Of forged rebellion with a seal divine?” 

In fact, it is only in the Merchant of Ven- 
ice that a seal is referred to in connection 
with a contract such as the law in Shakes- 
peare’s time would have permitted to be 
dignified in that manner. 

Shakespeare seems to have employed his 
very technical real property terms with such 
reckless disregard of their propriety as to 
render many quotations ludicrous. Parolles, 
being captured, is asked by his guard if 
Captain Dumain could be bought with gold. 
He responds thus : — 

«* Sir for a quart of d’ecu he will sell the fee simple 
of his salvation, the inheritance of it; and cut the 
entail from all remainders, and a perpetual succes- 
sion for it perpetually.” 

The above might well serve as a prize legal 
puzzle, in the solution of which knowledge 
of law and law terms would be more of a 
hindrance than a help. 

In the Merry Wives of Windsor, after the 
disastrous conclusion of Falstafi’s visit to 
Mrs. Ford, that lady thus characterizes Sir 
John’s condition : — 

‘¢ The spirit of wantonness is sure scared out of 
him; if the devil have him not in fee simple, with 
fine and recovery, he wil] never, I think, by way of 
waste, attempt us again.” 

To a lawyer, the misuse of such fine tech- 
nical terms seems levity, if not sacrilege. 

Dromio of Syracuse, in the Comedy of 
Errors, also abuses that good old method of 
conveyance now so dear to the hearts of law 
students — fine and recovery : — 

«*Dromio cF S.— There is no time for a man to 
recover his hair that grows bald by nature. 

ANTIPHOLUS OF S.— May he not do it by fine 
and recovery ? 


Dromio oF S. — Yes, to pay a fine for a periwig 
and recover the lost hair of another man.” 


King Henry IV, wishing to impress 


upon prodigal Prince Harry the necessity 
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for reformation, tells him how Richard. 
II — 


«* Grew a companion to the common streets, 
Enfeoffed himself to popularity.” 


and finally lost his throne. 

Shakespeare desired to express by this 
statement that the king had surrendered 
himself absolutely and completely to public 
pleasures and places. The word “ enfoeff,” 
thus employed, gives strength to the utter- 
ance and an easy flow to the verse, but strict 
legal phraseology would offer objection to 
its use. 

Troilus and Cressida display some hesi- 
tancy about showing their love. Panderus 
thus seeks to encourage them : — 


«« So rub on and kiss the mistress, 
How now a kiss in fee farm.” 


Shakespeare evidently meant a kiss in 
perpetuity. The style is hardly Shakes- 
pearean. 

“‘Jointure” occurs in Shakespeare five 
times. The word is twice nianifestly mis- 
applied. Its use in two of the other three 
instances is of doubtful correctness. 

In Romeo and Juliet the reconciliation 
between Capulet and Montague is spoken of 
as “ Julia’s jointure,” while in the Merry 
Wives of Windsor, Shallow offers Anne a 
hundred and fifty pounds “in jointure,” pro- 
vided his hand is accepted in marriage. 

Traino employs the word most prop- 
erly: — 

‘« Besides two thousand ducats by the year 
Of fruitful lands, all of which shall be her jointure.” 


We are not, however, to understand that 
all of Shakespeare’s law is at fault. There 
are, in his writings, many legal expressions 
employed both fittingly and effectively. 
Thus, in Love’s Labor Lost, we find this bit 
of conversation between Maria and Boyet. 
The former had just referred to Boyet and 
Biron as “ sheep,” when Boyet responds : — 


‘* No sheep, sweet lamb, unless we feed on your 
lips. 





MARIA. — You sheep and I pasture; shall that 
finish the jest? 

BoyetT. — So you grant pasture for me. (Offer- 
ing to kiss her) 


Maria. — Not so, gentle beast. 
My lips are nocommon, though several they be.” 


We cannot but admire the skillful use to 
which the poet puts the two terms, ‘“‘ com- 
mon” and “several.” The quotation shows 
with what cunning and force Shakespeare 
improved his legal intelligence. 

The following statement of Troilus, in as- 
serting his constancy to Cressida, is no less 
to be admired : — 

‘« Our head shall go bare till merit crown it: no 
perfection in reversion shall have a praise in present.” 

The Chief Justice calls Falstaff to account 
for some of his misdoings. Among other 
accusations is this: — 

«¢] sent for you when there were matters against 
you for your life to come speak with me.” 

To which Sir John responds : — 

«¢ As I was then advised by my learned counsel in 
the laws of this land’s service, I did not come.” 

And he seems to have been well advised. 
Falstaff at this time was in the army, and, 
under the law then in vogue, he was not 
amenable for the offence charged against 
him. 

In Anthony and Cleopatra, Shakespeare 
evidences considerable knowledge of real- 
property law in the words placed by him in 
the mouth of Lepidus when referring to his 
great competitor : — 

‘« His faults hereditary rather than purchased.” 


Here the poet aptly expresses his idea by 
a distinction known to but few civilians. 

Lord Campbell quotes the following from 
the Merry Wives of Windsor as one of the 
best proofs of Shakespeare’s connection with 
the law: Ford, disguised as Brooks, calls on 
Falstaff, ostensibly to secure the latter’s as- 
sistance in an amour with Mrs. Ford, — in 
reality to discover the character of his wife. 
Brooks tells Sir John of his attempts to cap- 
tivate Mrs. Ford and his indifferent success : 
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«« Of what quality was your love,” asks the knight. 

Forp. —‘‘ Like a fair house built on another man’s 
ground: So that I 

Have lost my edifice by mistaking the place where I 
erected it.” 


This statement of Ford’s does not appeal 
to us as being worthy the place assigned it 
by Lord Campbell. There are to-day, and 
we suppose there existed in Shakespeare’s 
time, many laymen who know that property, 
built upon another’s premises, could not be 
enjoyed by the party constructing it. 

Lines such as are above recited where 
“common” and “several,” “hereditary” 
and ‘“ purchased,” “estates in reversion” 
and “in presenti” are used in apposition 
indicate more convincingly the extent of 
Shakespeare’s knowledge of the law. 

Holinshed has not only supplied the poet 
with much of the historical data utilized in 
the dramas, but with many legal phrases as 
well. Suffolk’s interview with Cardinal 
Woolsey, where the deposed prelate is in- 
formed 


‘ 


Because all those things which you have done of 
late 

By your power legatine with this Kingdom 

Fall into the compass of a rae munire ; — 

That therefore such a writ be sued against you ; 

To forfeit all your goods, lands, tenements, 

Chattels and whatsoever, and to be 

Out of the king’s protection,” 


is taken, even to the phraseology, from 
Holinshed. 

From the same source comes Boling- 
broke’s statement of his grievances in Rich- 
ard II: — 

«1 am denied to sue my livery here 
And yet my letters patent give me leave. 
I am a subject, 

And I challenge law; attorneys are denied me; 

And therefore personally I lay my claim 

In my inheritance of free descent.” 


It may be said without exception that 
when Shakespeare causes historical charac- 
ters to speak in the language of the law, 
both the idea and the terms have been 
taken bodily from one of the several au- 





thorities which Shakespeare usually con- 
sulted. 

The speech of the Countess, referring to 
one of her gentlewomen in All’s Well, has a 
decided legal ring: — 

«* Faith — her father bequeathed her to me and 
she herself without other advantage may lawfully 
make title to as much love as she finds. There is 
more owing her than is paid, and more shall be paid 
her than she’ll demand.” 

In the celebrated funeral oration of An- 
thony occurs the following, which flows so 
evenly and well as to persuade that the 
terms were not entirely new to the author: 


«* Caesar has left you all his walks, 
His private arbors and new planted orchards 
On this side Tiber; he has left them you, 
And to your heirs forever, common pleasures 
To walk abroad and recreate yourself.” 


The subject of administration is thus 
treated in Richard II .when the king sar- 
castically criticises the sombre trend of the 
conversation : — 

‘* Let's talk of graves, 
Let’s choose executors and talk of wills: 
And yet not so, for what can we bequeath 
Save our deposed bodies to the ground.” 


Several quotations that smack of real 
property law are appended without com- 
ment or criticism. They do not display 
any profound familiarity with the subject, 
but they would, doubtless, be cited by coun- 
sel maintaining that Shakespeare was a 
lawyer. 

Benvolio says to Mercutio: — 

«¢ And I were so apt to quarrel as thou art any man 
should buy the fee simple of my life for an hour and 


a quarter.” 


MERCuTIO. — ‘‘ The fee simple! Oh, simple.” 


The captain, telling Hamlet of the value 
of the land attempted to be secured by the 
expedition : — 

** To pay five ducats, five, I would not farm it, 

Nor will it yield to Norway or the Pole 

A ranker rate should it be sold in fee.” 

Richard thus describes the conduct of 

Hereford : — 
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«* As were our England in reversion his, 
And he our subject’s next degree in hope.” 
Falstaff, speaking of Mrs. Ford and his 
conquest of her, tells to what advantage he 
will employ the relation existing between 
them: — 


‘¢ I will be cheaters to them both and they shall 
be exchequers to me.”’ 


“Cheater” was, in Shakespeare’s day, a 
corruption of “ escheater.” 

A petitioner has just made complaint to 
Suffolk, mistaking him for the Lord Pro- 
tector. The cause of complaint is then 
stated by Suffolk: — 


«« What's here [reads] against the Duke of Suf- 
folk for enelosing the common of Melford?” 


The following is the only occasion where 
Shakespeare employs the word “trust” in 
the sense of a delivery of property to one 
for the benefit of another: 

Helicanus, assuring the peers of Tyre of 
the king’s departure, says : — 


‘* His sealed commission left in trust with me 
Doth speak sufficiently he’s gone for travel.” 


And thus we look at another face of the 
literary prism, only to be dazzled by the 








glare of intellectual light which it reflects. 
When man attempts to analyze inspiration, 
his labors end with a sigh. 


Norte. — The following is a list of real property terms to 
be found in Shakespeare’s works. Many of these words 
occur in sentences of very slight legal significance; others 
with more force and effect. The number of times they 
occur is indicated by the figures following the words : — 


Attaint 4 Fealty . ‘ 4 
Attainder 3 .~—~«CForfeit ; ; 38 
Attest 5 Forfeiture. ‘ 10 
Bond 43 Heis . : 122 
Certificate 1 Heir apparent 6 
Cancel 10 ~=— Indenture ; 8 
Condition 9 Inheritance ‘ 12 
Conveyance . 2 Land service 3 
Covenant 8 Landlord 2 
Chattel 3. ~=Lease 7 
Common 3 ~— Livery 4 
Commons 1 Lineal descent 3 
Capable 1 Jointure 5 
Coverture 2 Manor 5 
Deed 5 Precedent 10 
Demise 1 Privity I 
Descend 4  Praemunire I 
Descent 3.~=ORatify 2 
Disclaim 3. Remainder I 
Dower 20 ~=Rent 4 
Dowry . 24 ~+#Reversion 4 
Eject 1 Seal 107 
Entail . 3. ~=Security 5 
Entry . 1 Sufferance I 
Equity . 4 Tenant 5 
Estate . 57. Tenure I 
Executor [ae 16 
Fee (in land) 27. Tenement 2 
Fee (to atty.) 1 Ward 3 
Fee Farm I Warranty 3 
Fee simple 5 Waste 

Fine and recovery 3 
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CRIMINAL ANTHROPOLOGY IN ITALY.’ 


By HELEN ZIMMERN. 


“Enemy” ye shall say, but nct “ Wicked one”; 
shall say, but not “ sinner.’”? — F. NIETZSCHE. 


we were asked to name in what particu- 
lar Italy stands to-day quite head and 
shoulders above her fellows, we should un- 
hesitatingly say in the science of criminal 
anthropology. This is an essentially Italian 
study, whose origin we discover as early as 


decreed that no one 
should be permitted to 
practice medicine 
had not studied anatomy 
for at least one year. 
After this, in the four- 
teenth century, we find 
men who devoted them- 
selves to 
skulls, thus 
basis of the 
craniology. 


who 


the study of 
laying the 
science of 
It was Ital- 
ians, therefore, who initi- 
ated this science, and to 
Italy has been reserved 
the proud place of bring- 
ing it to its high develop- 
ment in the nineteenth 
century, even though the 
of Darwin, 
which gave it a fresh im- 
petus, date from England. 
Beyond question the peninsula is at the head 
and front of all studies connected with crimi- 
nal anthropology and not of criminal an- 
thropology only, but of all cognate sciences 
connected with crime and the criminal. 


discoveries 


1 This article appeared originally in “ Appleton’s Popular 
Science Monthly.” Through the courtesy of Messrs. D. Ap- 
pleton & Co., we are permitted to republish it. £. 





“diseased one” ye shall say, but not “wretch”; “fool” 


ye 


To the Italians belongs the merit of re- 
viving the study of a question with which 
philosophy, law, and medicine have always 
| been occupied. It has been well remarked 


| that whenever philosophical studies have free 
| expansion, that whenever the desire to safe- 
1320, when the King of the Two Sicilies | guard society, the spirit of toleration, the 





| ly, to 


methods of ameliorating 
the fate of the guilty, have 
been studied by thinkers, 
their conceptions have 
eventually conquered 
public opinion. It is to 
the glory of Italy, the 
land where Roman law, 
the foundation of modern 
law, was born, that it has 
again put into the cruci- 
ble this problem of crimi- 
nality, and that it has pro- 
ceeded to the study of 
this problem by the only 
truly scientific method — 
namely, that of studying 
the psychology of crimi- 
nals and their pathologi- 
It will 
be its distinction to have 
declared against illusory 


cal abnormities. 


CresaRE LomBroso. 


enthusiasms, and to have founded a science 
which will contribute to the more efficacious 
protection of society. 
of this Italian school is Prof. Cesare Lom- 
broso, of Turin, who has illustrated his 
theories by a number of remarkably able 
Until quite recent- 
at large, the criminal 


The recognized chief 


and interesting books. 


the world 
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figured as of the Bill Sykes type— and 
who, reading Oliver Twist, has not shrunk 
with horror on perusing the intimate drama 
of the ruffian’s mind after the brutal murder 
of the faithful Nancy? These things move us 
as the highest efforts of Dickens’s imagina- 
tion. Bill Sykes was written in prescientific 


_days. It is instructive to turn from him, and 


the class of melodramatic ruffans of whom 
he is but an example, to the criminals dis- 
passionately laid bare in mental, moral, and 
physical dissection by Lombroso and his 
fellow-workers. Certainly no such type as 
Bill Sykes, a projected image of the novelist’s 
brain, coinciding with a highly strung ner- 
vous system, is to be found in the gallery 
of habitual malefactors presented to us in 
the ‘‘ Uomo Delinquente” and other books. 
Habitual malefactors, according to Italian 
students, are a class apart from other men, a 
distinct species of ‘“‘ genus Homo sapiens,” 
must be judged by special standards, and 
must by no means be informed with the feel- 
ings of normal men. Herein consists the fun- 
damental basis of the new science of criminal 
anthropology — a science which bids fair, in 
spite of conservative and clerical opposition 
and even of ignorant ridicule, to modify pro- 
foundly our present manner of considering 
and treating these enemies and pests of so- 
ciety. 

“Criminal anthropology,” says Signor 
Sergi, one of the ablest exponents of the 
new system, “studies the delinquent in his 
natural place — that is to say, in the field of 
biology and pathology. But it does not for 
that reason put him outside the society in 
which his criminal manifestations occur, for 
it considers human society as a natural bio- 
logical fact, outside of which man does not 
and can not live. As normal anthropology, 
like other biological sciences, studies and ob- 
serves the individual in his natural szlzeu, 
and finds that this mz/eu is double, physical 
and organic, and under this double aspect 
sees him develop and act, so criminal an- 
thropoiogy does the same with the very 








limited and specialized aim of discovering 
the nature and origin of the phenomenon of 
crime. Every phenomenon, however, re- 
mains inexplicable if it be examined alone ; 
the explanation is easier if it be studied in 
the complex of phenomena developed in the 
double physical and social mzliew of which 
we have spoken.” 

Works such as these, where we find em- 
bryology, physiology, anatomy, chemistry, 
and statistics, invoked as aids to the origin 
of crime, place us at the antipodes of ancient 
philosophies; yet Lombroso and his school 
are in reality acting on the old-world notion 
embodied by Horace in his “ mens sana in 
corpore sano.” The delinquent, they argue, 
acts abnormally. Acts being the visible re- 
sults of functions performed bythe brain and 
reflective nervous system, it follows that these 
functions are abnormal. The functions be- 
ing abnormal, the organs which perform them 
must be either abnormal or troubled in their 
action by the habitual or accidental inter- 
ference of disturbing causes, for no normal 
organ acting under normai conditions can 
perform abnormal functions. The founders 
of this new school, therefore, dedicate them- 
selves first of all to the study of the skull, 
brain, and nervous system of the criminals ; 
then make careful observations not only on 
other parts of the skeleton but on the living 
body; the height, length, and proportion of 
the members, the total or partial develop- 
ment of each part; the weight of the body, 
its muscular development, the deeper-seated 
organs, such as the heart, liver, kidneys, in- 
testines the various functions which may 
directly or indirectly affect those of the 
brain, such as the circulation of the blood, 
digestion, and the disturbances which show 
themselves there, and in consequence of the 
general state of the organism as regards the 
balance of the vital functions; sleep, sexual 
manifestations, normal or abnormal muscu- 
lar force, and other factors besides. Every- 
thing, indeed, which concerns the morphol- 
ogy of the criminal is passed through the 
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sieve of the severest scrutiny. This scrutiny 
reveals, as might be expected, various ir- 
regularities. The skull, for instance, pre- 
sents anomalies of shape and size, being in a 
large percentage of cases abnormally small ; 
anomalies indicative of regression and of ar- 
rested development; anomalies in the posi- 
tion, shape, and closing of the sutures, ‘the 
doorways of the head” being invariably 
closed too early. Morphological irregu- 
larities are also found in the bones of the 
face, notably in those of the nose and lower 
jaw. The brain itself, say the investigators, 
shows unmistakable signs of a degraded 
form, in the number and distribution of the 
cerebral convolutions, in the entire atrophy 
of some parts, in the extraordinary develop- 
ment of others. The shape and structure 
of the skull and brain, says Lombroso, con- 
nect criminals very closely with primitive 
man, and even with his animal ancestors. 
Criminals must be regarded either as forms 
belated in the race of development, or as 
physical and therefore also moral degrada- 
tions — unavoidable, regrettable products of 
our civilization. In either case they form a 
distinct species, in need of scientific investi- 
gation. 

The action of the brain is, however, not 
only modified by its form and development, 
but also, in a very large number of cases, by 
pathological occurrences. Traces of old 
wounds, ‘‘some head-blow not heeded in 
his youth,” said Sir Kay of King Arthur’s 
self — hemorrhages, affections of the invest- 
ing membrane and of the blood-vessels are 
seldom wanting. In other words, the organ 
that controls and originates actions is in a 
morbid state. Further, the slight irregulari- 
ties constantly verified in the branchings of 
the blood-vessels in the heart, liver, and 
other viscera cannot but conspire, by the 
abnormal functionings they occasion, toward 
the production of physiologically irregular 
organisms. 

Intimately connected with the physical 
conditions of the criminal are his psychic 





peculiarities. These consist chiefly in great 
instability of character, coupled with over- 
whelming development of some passion and 
the atrophy of some others. The ‘criminal 
acts from impulse, although he often dis- 
plays, as madmen do, a low cunning in find- 
ing means to carry out his impulse. He is 
intensely vain, priding himself on the num-_ 
ber of crimes he has committed. He is further 
devoid of all remorse, fond of boasting of his 
evil deeds and of describing them in detail. 
Thus Lombroso gives the reproduction of a 
photograph, in which three murderers who 
had assassinated one of their number caused 
themselves to be represented in the very act 
of committing their deadly deed, a photo- 
graph taken for the benefit of their less for- 
tunate associates. 

This inordinate vanity is often in itself the 
primary cause of terrible crimes, especially in 
young men who have just attained puberty, 
an age observed to be especially fruitful in 
crimes of violence. The critical character 
of this period, even in well-balanced minds, 
is abundantly known; little wonder, then, if 
it prove fatal to those whose constitutions 
urge them to extremes. It is noticed also 
that the criminal needs to lead a life full of 
noise. The necessity of orgies entailed by 
the irregularities of his feelings is often the 
moving cause of some act of violence, such 
as robbery and assassination, calculated to 
procure the means of indulgence. His af- 
fections, too, are abnormal: he will assassi- 
nate father and mother, and yet be capable 
of making sacrifices for some companion in 
time of illness. This trait, however, occurs 
more often among women than men. We 
used to believe there was a species of honor 
among thieves, but Lombroso asserts that it 
is rare to find any consistent attempt to shield 
each other; on the contrary, the almost 
physical need they feel of talking inces- 
santly renders them specially inclined to 
mutual betrayal. The criminal is fond of 
tattooing himself, and so distinctive a mark 
of criminal tendencies is this held in Italy 














Criminal Anthropology in Italy. 





345 





that tattooed recruits are looked on as likely 
to make bad soldiers; and a private once 
spoke to Lombroso of tattooing as “convict 
habits.” He presents, too, an extraordinary 
insensibility to pain, tattooing himself in 
places which even the Indians spare, and 
receiving or inflicting on himself the most 
terrible wounds without a murmur. 

He has a language of his own, employed 
even in cases where he would run no risk 
from using ordinary speech, and this still 
further isolates him from the rest of man- 
kind. He has a writing of his own, too, 
made up of hieroglyphics and rough pic- 
tures. 

Such briefly is the Frankenstein, which 
the modern science of criminal anthropology 
evokes; an unbalanced being, a pathological 
subject, whose illness takes a form which, 
hurtful to society, is defined as crime. For 
the facts collected by Lombroso place be- 
yond all doubt the intimate connection be- 
tween crime and mental derangements which 
has so long been suspected to exist. Mad- 
men and criminals belong to the same fam- 
ily; not in the sense of the vulgar and un- 
thinking expression that all criminals are 
mad, though every-day experience in the 
police courts puts it beyond doubt that 
many are actually deranged, but in the 
sense that both classes are in a similar 
pathological state, which manifests itself 
on the one hand in lunacy, on the other 
in crime. This position is rendered still 
stronger by the revelations of genealogical 
statistics, which reveal the heredity through 
long generations of criminal tendencies, as 
they do of insanity, and alternations of crim- 
inals and madmen, in the same or successive 
generations. 

Lombroso divides criminals into two great 
classes, the original or born delinquent, and 
the fortuitous offender, a man who becomes 
criminal through outward influences. 

The first, the synthesis of every degenera- 
tion, the outcome of all biological deteriora- 
tion, commits crimes against society by vir- 





tue of a morbid process passing from one 
generation to another, derived from cerebral 
and other physiological conditions. In him 
the impulse of passion is not sullen or iso- 
lated, but associates itself almost always 
with reflection. The second, on the con- 
trary, the criminal of passion and impetus, 
acts at a given moment in consequence of 
an overwhelming stimulus, say a sudden 
access of jealousy. The two classes fre- 
quently merge into each other, for the mere 
fact that a man, suddenly, without reflection, 
by a reflex act, as it were, stabs his offender 
or his unfaithful wife, proves that he is not 
normal. The want of reflection constitutes 
an extenuating circumstance before judge or 
jury, but before pathological psychology, 
says Signor Sergi, ‘it constitutes an accusa- 
tion.” 

The importance of the distinction is seen 
in the views taken on criminal jurisprudence 
by Lombroso and his school. It is gener- 
ally said that to act logically in face of these 
views we should have to make extensive 
use of capital punishment. The most hasty 
perusal of Lombroso’s books will show that 
this is not his view of the case. He lays 
immense stress on prevention, for even the 
morbid process may, he asserts, be modi- 
fied in the very young, just as a disease, 
taken in time, may be cured, but, neglected, 
becomes chronic. 

He examines carefully the means adopted 
in various countries for refining the minds 
of children, and speaks warmly of English 
ragged schools. Juvenile refinement, strict 
but judicious control, education in the high- 
est sense of the word—-these must be, he 
argues, the primary object of every nation 
which aims at decreasing its criminality. 
He also advocates an association between 
various nations for the hunting of criminals, 
and for making such observations on their 
lives and habits as shall lead to their easier 
classification. In reformatories he has small 
belief; statistics show that they in no way 
decrease the percentage of recidivists; the 
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fact of recidivism shows the habitual crim- 
inal, and here no punishment will suffice. 
The man must be treated as though afflicted 
with a serious illness and removed from 
society, for which, however, he may and 
should be made to work. He insists that 
these questions are of vital importance to 
every nation, and asserts repeatedly that 
teachers in ragged schools and founders of 
polytechnics are patriots and philanthropists 
in the highest sense of the words, because 
helping to stamp out crime more than ail 
the long-term sentences in the world. Crime 
is at once a biological and a social phenome- 
non. The criminal is a microbe which only 
flourishes on suitable soil. Without doubt 
it is the environment which makes the crim- 
inal, but, like the cultivation medium, with- 
out the microbe it is powerless to germinate 
the crime. To use Professor Ferri’s expres- 
sion, up to recent times the criminal has 
been regarded as a sort of algebraic for- 


‘mula; the punishment has been proportioned 


not to the criminal but to the crime. An- 
thropologists are teaching us to strive after 
scientific justice. Time and events have 
brought into clear relief the inadequacy of 
legal maxims, founded on antiquated and 
unscientific conceptions, and thus modern 
Italians show us that not the nature of the 
crime but the dangerousness of the offender 
constitutes the only reasonable legal criterion 
to guide the inevitable social reaction against 
the criminal. This position is the legitimate 
outcome of the scientific study of the crim- 
inal. And where the man of science has 
led the way the man of law must follow. 
Such, in brief and somewhat in the rough, 
are the conclusions of Italian criminal anthro- 
pology, which we have given at some length, 
as the subject is too vast as well as too new 
to be clearly comprehensible in a few words. 
In the autumn of 1896 an International Con- 
gress of Criminal Anthropologists was held 
at Geneva, and on this occasion the Italian 
school triumphed as never before over all ad- 
versaries and schismatics, and especially over 





their French colleagues, who have carried 
their antagonism to Italy and things Italian 
even to the serene fields of science. The 
French objections were beaten down by a 
very hailstorm of facts, so carefully collated, 
so industriously collected, that opposition 
was perforce silenced. In the front ranks 
of the combatants, indeed, leading the at- 
tack, was that eminent criminal sociologist, 
Enrico Ferri, whose legal vocations have not 
hindered him from continuing his favorite 
studies, though he is no less valiant as a 
lawyer than as a scientist. Indeed, he holds 
that the two studies ought to go hand in 
hand. All lawyers, he affirms, should dedi- 
cate themselves to the study of criminal an- 
thropology if they would go to the fountain- 
head of human responsibility; all judges 
should be inspired by this doctrine, ere 
blindly punishing a culprit on the faith of a 
code not always founded on direct observa- 
tion of the environment or of the individual. 
“ It is not true that with Lombroso’s theories 
all prison doors would be broken down and 
respectable humanity given over to the mercy 
of the delinquents, as our opponents say. 
And were the first part of this strange para- 
dox to-be verified — i.e., that which demands 
that in order to be logical, all prison doors be 
opened — there would open also those of the 
lunatic asylums in order to permit the entry 
of the men ejected from the prisons, individ- 
uals whose mental and physical constitutions 
pushed them into crime.” It was just this 
theory of the dorn criminal, which Lombroso 
was the first irrefutably to prove, and whose 
effects must shortly be felt in criminal legis- 
lation, that carried off the most clamorous 
victory at Geneva. 

Cesare Lombroso, who is a Hebrew by 
birth, was born at Turin, in 1836. As a 
mere lad he loved to write, and composed, 
with the same facility and rapidity that dis- 
tinguishes him to this day, novels, poems, 
tragedies, treatises on archeological, physi- 
ological, and already on sociological sub- 
jects, those dating from his student days 
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being actually published, so much talent did 
they show. Medicine was the study to 
which he devoted himself, and his first in- 
dependent researches were directed to ex- 
amining into the causes that produce the 
idiotism and the pellagra that exist, unfortu- 
nately, so largely in Lombardy and Liguria. 
His treatise on this theme attracted the 
attention of no less a person than Professor 
Virchow. After fighting for the independ- 
ence of Italy in 1859, he was appointed 
professor of psychiatry at Pavia, where he 
founded a psychiatric museum. From Pavia 
he passed to Pesaro, as director of the Gov- 
ernment mad-house, and thence to Turin as 
professor of forensic medicine, a position 
he still retains. It was in his native Turin 
that he began those original studies destined 
to make his name famous over all the globe. 
Endowed by nature with a strong intel- 
ligence, a robust will, and a keen intellectual 
curiosity, he was indifferent to the incredu- 
lous smile, the sarcasms, that greeted his 
first efforts at solving problems hitherto 
held insoluble. Very bitter, very hard were 
his struggles—how hard only those can 
appreciate who have talked with Lombroso 
in intimacy, and have noted the pained 
scorn with which he speaks of his adver- 
saries — adversaries some of whom are not 
silenced to this hour. But his science, his 
studies conquered, which if not always com- 
plete yet are always serious, wherefore 
criminal anthropology, a mere infant some 
thirty years ago, may to-day be said to be 
adult ; a raw empire but a while ago, to- 
day a _ science, young if you will, but vital 
and destined to overturn the facile, fantastic 
monuments erected by so many penalists. 
The work with which Lombroso will go 
down to posterity is a huge book, huge in 
every sense of the word, in which criminal 
man is studied on a scientific basis. We 


refer to the ‘‘ Uomo Delinquente,” of which its 
author has published most recently a new, 
revised, and enlarged edition, wrestling with 
new facts, new observations, and new deduc- 








tions. This edition is limited to one hun- 
dred copies, perhaps to allow its prolific 
author soon to issue another, enriched with 
yet more facts, yet more acute deductions. 

It is dedicated to Max Nordau, the author 
of that noted book, “‘ Degeneration,” who had 
in his turn dedicated his work to his master, 
Cesare Lombroso. The dedication reads 
thus: ‘‘To you I have wished to dedicate 
this volume with which I close my studies 
on human degeneration, as to the most 
sincere friend I have found in the sad course 
of my scientific life, and as to the one who 
has wrested fecund fruits from the new 
doctrines I have attempted to introduce into 
the scientific world.” Needless to say that 
Lombroso is the very first person to admit 
that in the almost virgin field of criminal 
anthropology there is still much to do, and 
that Science has not yet spoken her last 
word: but it is his magic wand that has 
indicated the horizon and has swept over 
vast new areas, often with lightning rapidity 
and intuition. Thus the base of the new 
edifice was laid, and the rest of the new 
monument rose up rapidly around it, not- 
withstanding, its occasional faultiness, pointed 
out eagerly by adverse scientists, criticisms 
that could not shake down the edifice, for 
its base was too solid and strong. Gradu- 
ally a few apostles of the new science 
gathered around Lombroso, and although 
Morselli, one of the most acute and cultured 
observers, after a time severed himself from 
the group and joined the French schismatics, 
nevertheless the little compact mass moved 
from success to success, from triumph to 
triumph, up to the late ultimate triumph at 
Geneva. 

Another of Lombroso’s books which 
aroused much discussion and which may 
almost be said to have founded yet another 
school, if we may so designate the group de- 
voted to the study of another branch of an- 
thropology, was “Genio o Follia,” which 
largely helped to make its author’s name 
known, even outside of strictly scientific cir- 
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cles. This work enchanted all thinkers, psy- 
chiatrists, doctors, indeed, all men who dedi- 
cate themselves to the search for signs of mad- 
ness in the lives and works of eminent authors 
and artists. For Lombroso had striven in 
this book to prove scientifically how closely 
genius and madness are allied. As was the 
case with ‘‘ Criminal Man,” so here too the 
master’s disciples strayed from the paths 
laid down by the pioneer, exaggerated his 
conclusions and carried them to absurd ex- 
cesses. Lombroso had at last to raise his 
voice against the extravagances into which 
he was dragged. Besides various absurdities, 
there were published some careful serious 
studies having for their themes the lives of 
Napoleon I, Leopardi, Ugo Foscolo, and 
Byron, in which it was made to appear that 
these men were all victims of heredity, and 
neither their virtues nor their vices were 
their own — studies of interest, academically 
considered, but of no tangible utility, and 
which did not add or detract one iota from the 
merits or demerits of their subjects. Against 
this method of dealing with men of genius as 
pathological subjects Mantegazza recently 
very rightly upraised his voice in the name 
of art, tradition, and history. 

Space does not permit of our naming 
Lombroso’s varied and voluminous writings, 
whose enumeration any biographical diction- 
ary can supply. ‘La Donna Delinquente ” 
(The Criminal Woman), written in collabo- 
ration with G. Ferrero, one of the most 
promising of the younger criminal anthro- 
pologists, of which an incomplete and in- 
adequate translation appeared in England, 
aroused a storm of discussion on its publi- 
cation four years ago, and was especially at- 
tacked by the adherents of the old methods. 
He has since published ‘‘ The Anarchists,” in 
which he also takes unusual views with re- 
gard to these latter-day society pests — pests 
for whom society itself, as nowadays con- 
ditioned, he holds as alone responsible — 
and ‘‘ Crimeasa Society Function,” which has 
aroused the fury of the clerical and moder- 








ate factions in Italy. Chips from the work- 
shop of his extraordinarily prolific brain, 
ever evolving new ideas, new points of view, 
he scatters in the many articles he leaves to 
write for English and American periodicals ; 
but his most important scientific communi- 
cations he reserves for the ‘“‘Archivio di Psi- 
chiatria,” which he edits together with Ferri 
and Garofolo. His work is by no means 
perfect: he is apt to jump too rapidly at 
conclusions, to accept data too lightly; thus 
he was led at the beginning to overestimate 
the atavistic element in the criminal, and at 
a later date he has pressed too strongly the 
epileptic affinities of crime. Still, when all 
is said and done, his work is undoubtedly 
epoch-making, and has opened up valuable 
new lines of investigation and suggested 
others. 

We said that Lombroso’s first studies were 
directed to the pellagra, that strange and 
terrible disease which annually mows down 
such a vast number of victims in the fair 
land of northern Italy, and which is a lumi- 
nous proof of the grave financial condition 
of the laborers in some of the most beauti- 
ful and richest regions of the world. Con- 
cerning this terrible illness, which densely 
populates Italian madhouses, all students of 
natural science have long been gravely oc- 
cupied. For the terrible increase in lunacy 
noted by Italian statistics in the last five 
years the pellagra is largely responsible. 
Psychiatry, which has abandoned the old 
methods in Italy, is no longer a jailer em- 
ploying the methods of an inquisitor, but a 
science that seeks for ultimate causes and 
remedies, and conjoined to economic and 
political science, endeavors to restore to so- 
ciety a large contingent of forces which 
would otherwise be destroyed by disease. 
Especially active in this department is Enrico 
Morselli, at present director of the hospital 
attached to the Genoa University. Morselli 
is in the flower of his life, and much may be 
still hoped from him. Like Lombroso, he 
is small of stature and square built; like 














Criminal Anthropology in Italy. 





349 





Lombroso, he has piercing eyes that shine 
forth acutely from behind glasses that he al- 
ways wears. Psychologist, anthropologist, 
psychiatrist, philosopher, and literary man, 
Morselli has right to all these titles, and in 
each branch he is noteworthy. He was born 
in Modena in 1832, and studied at his native 
university, carrying off high honors. As a 
mere student he attracted attention by dis- 
puting the conclusions of a noted celebrity 
on some anthropological points, proving 
himself right. For a while he was the as- 
sistant of Mantegazza in arranging his An- 
thropological Museum, one of the finest as 
well as one of the most important in Europe. 
When only twenty-eight he was called to 





preside over the Turin lunatic asylum, and 
soon distinguished himself by his profound 
knowledge of everything connected with the 
study and treatment of the demented. Be- 
sides attending to his profession he found 
time to write a number of works dealing with 
normal and abnormal mental maladies, whose 
mere enumeration would fill pages, some of 
which, like his work on “ Suicide,’ have 
been translated into English. Morselli’s 
latest work was a reply to Brunetiére’s 
assertions regarding ‘the bankruptcy of 
science,” demonstrating that here was a 
case in which the wish was father to the 
thought, and for which no real foundation 
existed. 





THE ADVOCATE IN 


HE term Advocatus was not applied to 

a pleader in the courts until after the 
time of Cicero. Its proper signification was 
that of a friend who, by his presence at a 
trial, gave countenance and support to the 
accused. It was always considered a matter 
of the greatest importance that a party who 
had to answer a criminal charge should ap- 
pear with as many friends and partisans as 
possible. This array answered a double 
purpose, for by accompanying him they not 
only acted as what we should call witnesses 
to character, but by their numbers and in- 
fluence materially affected the decision of 
the tribunal. Not unfrequently, when some 
noble Roman who had gained popularity in 
his provincial government, had to defend 
himself against an accusation, an embassy 
of the most distinguished citizens of the 
province was sent to Rome to testify by 
their presence to his virtues, and deprecate 
an unfavorable verdict. Thus when Cicero 
defended Balbus, he pointed to the deputies 
from Gades, men of the highest rank and 
character, who had come to avert, if possi- 








THE OLDEN TIMES. 


ble, the calamity of a conviction. Although 
in this point of view the witnesses who were 
called to speak in favor of the accused 
might be called advocati, the name was not 
confined to such, but embraced all who ral- 
lied round him at the trial. 

In the early ages of the republic the liti- 
gant parties appeared personally in court, 
and carried on the cause themselves. They 
were not allowed to nominate another to act 
as their attorney in their behalf except in 
three cases, — pro populo— pro libertate — 
pro pupillo — that is to say, in actions where 
the whole community was concerned, or 
where some question of personal liberty 
or guardianship was involved. The incon- 
venience, however, of this rule led to the 
substitution of persons who, under the 
names of cognitores and procuratores, per- 
formed functions which bear some resem- 
blance to those of attorneys at the present 
day. The precise distinction between these 
is not accurately known, nor is it very im- 
portant. It seems, however, that the cogni- 
tor acted for and managed the cause of a 
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party resident at Rome, while the procurator 
was appointed in the place of one who was 


out of Italy, or whose absence from the city 


was occasioned by some public duty. 
Besides the Patront Causarum, or advo- 
cates who appeared in courts, there was an- 
other important class of lawyers at Rome, 
called Furis Consulti, whom we might not 
improperly designate as chamber counsel. 
We have seen that the Fus Civile, properly 
so called, consisted of the oral or written 
opinions of lawyers who, when applied to 
by parties, expounded the doctrines of the 
law, and informed their fellow-citizens of 
their rights and liabilities. Their houses 
were frequented for this purpose, and some 
of them had such a reputation that their 
dwellings were styled the oracles of the 
state. When it was known that they were 
willing and competent to deliver opinions 
on points of law, they were even in public 
addressed by clients on the subject of their 
affairs, ‘de omni denique aut officio aut ne- 
gotio,” and used sometimes to walk up and 
down the forum in a most patriarchal fashion, 
for the express purpose of being consulted 
on legal difficulties. And under the tuition 
of these jurisconsults, the young men at 
Rome prepared themselves for practice in 
the courts. ‘They assembled early in the 
morning in the atrium, and listened to the 
advice which was given to those who came 
to consult the lawyer. This mode of edu- 
cation is the best in all cases where it is 
practicable.” Thus Cicero attached himself 
to Scaevola, the greatest lawyer of his day; 
and, in his own strong language, he tells us, 
that he hardly ever quitted his side until he 
had acquired a sufficient amount of legal in- 
struction. And to complete their education 
they generally took as their model one of 
the famous advocates of the day, and assidu- 
ously attended him whenever he spoke in 
public, in order that they might become 
familiar with the proper style of forensic 
oratory. The introduction to the forum or 
“calling to the bar,” as we may term it, was 








observed by the Romans as a most impor- 
tant epoch of life. At the age of seventeen 
the youthful student laid aside his boyish 
dress (pretexta), and assumed the garb of 
manhood (foga virilis). He then proceeded 
to the forum, attended by a festive company 
of friends, and was there brought forward 
by some distinguished citizen, generally of . 
consular rank, and formally introduced as 
a practitioner in the courts of law. After 
this he might at once undertake the conduct 
of causes; and we are told that Cotta pub- 
licly accused Carbo in a speech on the very 
day in which he made his first appearance 
there. It may give some idea of the inter- 
est taken in the ceremony to know that 
Augustus, when emperor, accepted his thir- 
teenth consulship expressly for the purpose 
of ushering his two sons, Caius and Lucius, 
into the forum, and Tiberius returned from 
a foreign expedition to Rome in order to 
perform the same office for Drusus Ger- 
manicus. 

The profession of a jurisconsult was in some 
families, as for instance that of the Scaevolas, 
hereditary ; the members of which, with one 
exception, that of Quintus Mucius, seem not 
to have undertaken the conduct of causes in 
court. They contented themselves with the 
reputation which they gained as lawyers to 
whom their fellow-citizens might resort with 
confidence for advice, or devoted themselves 
to the study of law for the sake of the 
emoluments they were thereby enabled to 
acquire; for although there can be no doubt 
that in the majority of cases their opinions 
were given gratuitously, as a means of gain- 
ing popularity and influence, there seems to 
have been no law against their being paid by 
fees, which applied only to advocates; and 
in this respect they resembled the rhetori- 
cians of Athens, who, as we have seen, com- 
posed speeches for litigant parties, and by 
that means earned a livelihood. As this 
knowledge of the jus civile was possessed 
by few, the adepts in its mysteries seem to 
have had a sufficiently good opinion of them- 
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selves, and to have plumed themselves not a 
little on their black-letter lore. Cicero, how- 
ever, ridicules their pretensions, and in his 
speech in defense of Murena says that three 
days are sufficient to master this kind of 
learning. ‘If, therefore, you put me on my 
mettle, overwhelmed with business as I am, 
I will in three days declare myself a juris- 
consult.” We can easily imagine that such 
men, either from inability to speak, or disin- 
clination, or want of confidence in their own 
powers, or dislike of contentious and noisy 
strife might decline to practice in the forum. 
This is what happens in England where, as 
a distinct branch of the profession, there are 
many most able men, who have a large 
amount of practice at chambers, and yet do 
not appear in court, and pass their lives im- 
mersed in law as conveyancers or special 
pleaders, without ever arguing a single case. 
But we are surprised to find such a broad 
line of distinction as was recognized at Rome 
between the jurisconsult and the advocate 
with regard to legal attainments. Not that 
the latter might not be, and frequently was, 
an able lawyer, but a knowledge of law was 
considered a very secondary object with 
him in comparison with other qualifications. 
It appears at first sight inexplicable how the 
Roman advocates should have ventured to 
undertake causes involving nice and techni- 
cal questions of law, without having previ- 
ously prepared themselves by a careful study 
of its rules and principles, and that, notwith- 
standing, they should have been able to es- 
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tablish a reputation and attract clients. But 
a latitude was allowed in those days wholly 
unknown in the strict and formal system of 
judicial proceedings in England. Even when 
the cause depended upon the investigation of 
abstruse points of law, — on the interpreta- 
tion of the Twelve Tables, or the construc- 
tion of a will,—the advocate employed ar- 
guments and indulged himself in appeals, 
addressed, not to the understanding, but to 
the feelings and passions of the court. A 
jest supplied the place of an authority, and 
loose declamatory harangues were some- 
times permitted to influence decisions, which 
ought to have been formed upon the closest 
and most rigid investigation of legal prin- 
ciples. Rhetoric and logic had not then, 
as with us, distinct and separate domains. 
The former constantly invaded the province 
of the latter, and in cases where we should 
think it unworthy, as indeed it would be 
hopeless, to employ any other means for 
our clients than close and severe argument, 
the Roman counsel would condescend to the 
use of the most transparent sophistry, and en- 
deavor, too often successfully, by raillery and 
wit to obtain judgment in his favor. But we 
must not forget the difference between the 
tribunals in the two countries. The Roman 
judices were, as we have seen, much more 
like jurymen than judges, and therefore 
liable to be imposed upon by fallacies 
which, if addressed to a modern English 


court, would render the counsel who pro- 
pounded them merely ridiculous. 








cy = ate can 
x aa 


Is | By) 


AN 










Spo Fale 


SS 
60 met at ae 


a5 ci “dl ie Py, 


‘im || 

















352 The Green Bag. 





A STRANGE TRIBUNAL OF BAVARIA. 


By Gerorce H. WESTLEY. 


[* the list of peculiar institutions of the 

Old World which have passed out of 
existence, is the Haberfeldtreiben of Upper 
Bavaria. This was a singular sort of tribu- 
nal, a court of exposé, one may term it, 
which had its beginning away back in the 
ninth century, and flourished down to so 
recent a year as 1868. 

The word Haberfeldtreiben signifies lit- 
erally “‘ driving over the oat-field,” and for 
its application to the institution we must 
look far back into history. There we find 
that it was the practice of this body in the 
olden days, to punish those who were found 
guilty before it by driving them barefoot 
and in their night clothes over the stubble 
in the oat-fields, with pursuers close behind 
plying birch rods to urge them to greater 
speed. 

Without entering into any analysis of the 
early condition of law and society in Ba- 
varia, which brought this peculiar institution 
into being, let us proceed at once to ex- 
amine its function and methods. A young 
peasant of the country, writing to a friend 
in Germany in 1867, gives us the former in 
a nutshell: “It is an old custom, coming 
down from the time of Karl the Great,” 
he writes, “‘ and its use is to correct the bad 
conduct of the upper classes, and of some 
of the other people who cannot be reached 
by the ordinary means of law. As there 
are more rogues now than there used to 
be,” he adds, ‘“‘ we have had lately more 
‘ drivings into the oat-field.’ ” 

The Haberfeldtreiben had its representa- 
tives in all the villages and towns in Upper 
Bavaria. . Each district had a president or 
Habermeister, and he had numerous subor- 
dinates. The president’s staff of office was 
a sort of sceptre with a ball at one end, on 





the top of which was a hand with two fing- 
ers uplifted, like the hand of one in the act 
of taking an oath. The original of this was 
said to have been given to the first Haber- 
meister by the Emperor Charlemagne. 

Each Meister had his council, composed 
of eight chosen men called Elders. Then 
came the Haberer or ordinary members, all 
of whom, and the officers as well, had to be 
men of spotless character. On being ad- 
mitted into the body, each person had to 
contribute three gulden to the general fund, 
and all were sworn to secrecy and bound to 
obey their leader’s call at any moment. 
These Haberer being distributed in all di- 
rections and in every locality, nothing 
escaped their observation, and improper 
things done in secret places were almost 
certain to be made known, to the confusion 
and disgrace of the delinquent. 

The crimes and offences which came 
within the jurisdiction of the Haberfeld- 
treiben were these : incontinence, usury, 
slander, the use of false weights and meas- 
ures, the adulteration of food and beer, and, 
according to one writer on the subject, 
“the introduction of machinery whereby hu- 
man labor is rendered unnecessary.” 

But the most curious feature of this tri- 
bunal was its method of procedure. The 
meetings were held an hour before mid- 
night and on some spot secure from interrup- 
tion, usually some half-ruined chapel. The 
eight elders seated themselved in a semi- 
circle, with the Meister on a raised seat ir 
the middle. In his right hand the latter held 
his staff, and in his left some ears of corn. 
Everything being ready, he opened the pro- 
ceedings by saying in a loud voice: — 

“Tt is thus resolved, ye Elders of the 
Leisach, Mangfall, and Schlierach! Ac- 
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cording to right and custom a Haberfeld- 
treiben is to take place in our district. In 
the emperor’s name I charge you to send 
forth messengers between this day and the 
day of the new moon, in order that all evil 
deeds done in secret, which are a disgrace 
to the district, may be duly censured and 
punished. Let none know the names of 
the victims, for, according to the ancient 
saying, ‘ Justice shall come like fire at mid- 
night.’ Do ye therefore keep sign and 
watchword according to your oath. And 
now I proclaim my summons to the four 
winds of Heaven. Whosoever has a com- 
plaint to lay before the Emperor and the 
Habergericht, let him appear, lodge his 
complaint, and bring his evidence ere I 
strike the ground three times with my staff.” 

The accuser then stepped forward and 
cried: ‘‘ Herr Richter, I accuse! I accuse!” 
whereupon the Meister inquired his name 
and that of the subject of his complaint. 
Having learned these things he demanded 
proof of the truth of the accusation, and 
when this was given, all the Haberer rose, 
and the Meister said: — 

“Once more I ask of thee, before our 
Lord God, and in the name of the emperor, 
complainant, dost thou abide by thine ac- 
cusation?” 

‘I do abide!” 

‘“‘ Should it be false, wilt thou be answer- 
able with flesh and blood, with honor and 
property?” 

“T will!” 

‘““Then do I demand for the third time, 
Is there any one in this court who can 
plead for the accused?” 

If no voice was raised to defend the ab- 
sent one, the Meister then turned to one of 
the elders and said: ‘ Rugmeister, I deliver 
him over to thee, even as I reject these ears 
of corn and cast them on the ground. Do 
thou see that he escapes not punishment. 
Now away with all to the four winds. Lead 
the complainant forth and then disperse. 
The judgment is given.” Immediately the 








lantern was extinguished and the Haberer 
went their various ways. 

Next morning some potter in the vicinity, 
on going to his work, would find chalked 
on a board an order for ten or a dozen 
gigantic earthenware trumpets, five or six 
feet long. Then he would know that a Ha- 
berfeldtreiben was at hand. These trum- 
pets he would be directed to deposit at a 
certain spot on ‘a certain night; and on his 
carrying out his instructions he would in 
due time find his payment money placed 
mysteriously somewhere on his premises, or 
perhaps in his pocket. 

In the depth of night the people of the 
village would be startled from their slumber 
by a sudden and tremendous uproar, a per- 
fect pandemonium, an acoustic chaos from 
tin pans, trumpets, cow-horns, bells, whistles, 
drums, and firearms, and rising hastily they 
would find one of the houses surrounded 
by the Haberer. To add to the confusion 
all was dark, save for the light given by 
one small and solitary lantern. The people 
inside the house around which this demon- 
stration was made, would await develop- 
ments with fear andtrembling. They would 
fain light the lamps, but they dare not. 
Presently a shrill whistle sounded over the 
din, and instantly all became silent. Then 
the crier of the tribunal stepped forward 
and proclaimed — 

This is the Haberfeldtreiben ; 


To all of every station, we hereby state — 
And Kaiser Karl must sign the declaration ! 


The Haberfeldtreiben now are here 

Keep silence all within and hear ; 

Give heed to every fire and light 

Lest harm should come to you this night ; 
But first we’ll read aloud the list, 

To see that none of us is missed. 

Every member had a fictitious name, 
derived from some old celebrity, and these 
names were now read over: Prince Eugene, 
Joseph the Second, the Bishop of Brixen, 
the Magistrate of T6lz, Napoleon, Andreas 
Hofer, King Max, the Forester of Bayre- 
brunn, and names of such sort were called, 
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and each answered to with a loud “ Here!” 
for oddly enough should anyone fail to 
answer distinctly to his fictitious name, the 
whole affair would be declared illegal, and 
the court would immediately disperse. There 
is a legend among the peasants that there 
was always an extra member present on these 
occasions, and that was the devil himself. 
The roll-call being over, the culprit was 

commanded to come forth into the light of 
the lantern, and listen to the tale of his 
misdeeds. Knowing that there was no es- 
cape from the ordeal, he would do so, and 
then the Rugmeister read out in a loud 
voice a doggerel composition detailing the 
crimes and offences of which he had been 
found guilty. After he had been thus 
publicly shamed and disgraced by the ex- 
posure of his secret vices, he was allowed 
to retire; after which the crier gave the 
parting lines as follows : — 

Goodbye to you all, be honest and wise, 

We must go for a journey before us lies. 

If you dislike the music we’ve made, 

No money, remember, to hear it you’ve paid. 


Take heed to improve your deeds and ways, 
Or we shall return before many days, 


One of us must, ere this night be o’er, 
In the Untersberg Kaiser Karl implore 
To record this history without fail, 

Lest we should chance to forget the tale, 

This concluded, the trumpets were again 
blown, the drums beaten, the guns fired, 
and after one final and terrific burst of 
noise, the lantern was suddenly extinguished, 
and the Haberer dispersed and stole away 
as quietly as they had gathered. 





The young peasant I before mentioned, 
in describing a Haberfeldtreiben he had at- 
tended, says it was great fun. Doubtless it 
was for the onlookers, but it certainly was 
not fun for the victim, for the disgrace of 
being the subject of a Haberfeldtreiben was 
held by the people to be indelible, and few 
had the courage to remain in the neighbor- 
hood after being thus visited. Many an un- 
just official or undesirable neighbor was got 
rid of in this way, and so the institution 
while it was to a certain extent a terror, was 
at the same time a benefit to the commu- 
nity. 

To quote again from my young peasant, 
he says: “There was no serious damage 
done to anyone, only at Hintermauer’s farm 
the wall of the pigsty was pushed down and 
two of his goat’s driven away; but early 
next morning the goats were brought back 
by a hand unseen, and money was laid 
down sufficient to pay for the damaged 
sty.” I put this in to illustrate a singular 
and redeeming feature in these somewhat 
barbarous proceedings. It was invariably 
the case that if any damage resulted to 
property owing to their meetings, either for 
trial or punishment, such damage was 
promptly and liberally compensated. <A 
morning or two afterwards the innocent suf- 
ferer would find a neat little package of 
money in his coat pocket, on his table, or 
perhaps in some such place as his churn; 
and it was this certainty of receiving ample 
remuneration for damage that prevented 
any hurry to appeal to the regular courts. 
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THE SONG OF THE GATHERER. 


By Paut L. Dunpar. 


leew plutocrat hoards up his treasures of gold, 
And smiles in his power and pride; 

While he seals up his coffers, withholds his great store 
From the paupers who wail at his side. 

He has laid his foundation and built on it ‘ Wealth,” —- 
A tower that never will fall. 

Then he scribbles a will and he passes away, 
And the lawyer he gathereth all. 


The farmer he plants, and he tends, and he reaps, 
And he garners his grain with a will; 

Then he finds a good market for all he would sell, 
And laughs at the winds growing chill. 

For his pockets are full and his granaries, too, 
There’s a plenty for kitchen and stall ; 

But he places a mortgage —a small one of course, 
And the lawyer he gathereth all. 


The miser goes ragged and lives on.a crust, 
Then childless and will-less, he dies ; 

When, lo! from Obscurity’s corners remote, 
How his heirs and relations arise ! 

And they quibble and fight about reason and right, 
And start up a terrible brawl ; 

But while they are spending their breath and their cash, 
The lawyer he gathereth all. 


And so it goes on to the end of the tale, 
That rich men and farmers and fools 
Will bury their hands in the depths of the chest, 
To play with the keen-edged tools. 
But one jolly wight looks on at the sight, 
And no tears for their. follies lets fall. 
And this song doth he sing as their tribute they bring: 
“Oh, the lawyer he gathereth all.” 
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INDIAN HONOR. 


HE story of a man who, on being con- 
victed of a crime and sentenced to im- 
prisonment, was permitted to visit his family 
in a distant town unattended by a guard, 
upon his promise to report in person to the 
prison-keeper on a certain day, and who, like 
Pythias, faithfully kept his pledge, used to 
be printed in the school readers a generation 
ago as an example of integrity and an inspira- 
tion to manly conduct. But all that has been 
surpassed in a story from real life, the final 
incident of which was but recently enacted. 
And the hero of this story was not a product 
of Caucasian or Christian civilization, but a 
Creek Indian, a member of one of the five 
tribes which call themselves “nations” and 
reside in the Indian Territory. 

Shreds and patches of this strange narra- 
tive have appeared from time to time in the 
press dispatches, but it seems to us well 
worthy of more prominent mention. The 
American public has been thoroughly in- 
structed as to all that is bad in the character 
and habits of the red men, and it is only com- 
mon fairness to see what is on the other side 
of the picture. - 

The story opens early in the summer of 
1897, when two young Creek braves, Watka 
and Deer, met at a dance. 

It happened that both of these gallants 
were suitors for the hand of the same maiden, 
and she being at the dance, trouble arose be- 
tween them. There was a short fight, re- 
sulting in the death of Deer. For this homi- 
cide Watka was tried under the laws of his 
tribe, was found -guilty of murder, and sen- 
tenced to be shot at a date early in August. 
In almost any of our state courts the plea of 
self-defence would be successfully urged in 
such a case, but Indian justice is the sternest 
article of the kind that we have in the United 
States. Immediately on conviction the con- 


demned man was released on parole, as others 
under the same circumstances had been. 





No bond, no surety of any kind,.nothing 
but his pledge to report for execution was © 
required. 

How many Americans are there who 
would keep such a promise? 

‘“‘ All that a man has will he give for his 
life,” that isthe rule. But the Creek Indians 
show exceptions. To them life is less valu- 
able than honor. Watka could kill his rival 
in love in the heat of passion, but he would 
not violate his promise to save his life. He 
married the girl on whose account he had 
fought and killed Deer, and when the day of 
execution approached, he made preparations 
to die. In other words, he made every 
possible provision for the support of his 
widow. 

But he was not to die at the time first ap- 
pointed. He was a member of the famous 
base-ball team, and a number of games in 
which he was needed had been scheduled. 
For this reason, and for this alone, strange 
as it may appear in the light of our higher 
civilization, he was reprieved till the last day 
of October in order that he might fill his 
base-ball engagements. At last the games 
ended, and Watka promptly reported to the 
Creek authorities to pay his debt. <A press 
dispatch thus describes what followed : — 

“ Watka set out alone to the public exe- 
cution grounds. In due time he arrived. 
The crowd was waiting. The prisoner as- 
sumed his position on bended knees, with 
arms tied behind and a blindfold over his 
eyes. The rifle was.in the hands of a good 
marksman; there was a sharp crack and the 
white spot marked for the heart was dis- 
colored with the spurting blood caused by 
the deadly bullet.” 

An eloquent writer, predicting the early 
disappearance of the Indians, says “ They 
will live only in the songs and chronicles of 
their exterminators; let these be faithful to 
their rude virtues.” 
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CURRENT TOPICS. 
THE ANNUAL DIGESTS. 


ALTHOUGH in Brobdingnag no law 
Contained more words than twenty-two, 

The books which Gulliver there saw 
Seemed huge as haystacks to his view. 


They towered some twenty feet in height 
And were proportionately wide, 

And he was given of steps a flight 
To mount and read from side to side. 


No end nor limit know our laws, 

The annual digests swell and grow, 
Expanding swift, without a pause 

Their huge impending shadows throw. 


Then on our backs their authors pin, 
Like burden bound by Pharisee, 
Or Christian’s wallet full of sin, 
Or Sinbad’s Old Man of the Sea. 


These books portentous threaten soon 
To make our bored profession sadder, 
And publishers must grant the boon 
To give with everyone a ladder. 


FURNESS’ SHAKESPEARE. — The Chairman takes 
it for granted that all intelligent and liberal lawyers 
love Shakespeare. It is hard to imagine how any 
cultured man can consent to live without him. 
There probably are some who don’t care for Shakes- 
peare, just as there are some who never have-seen a 
railroad; but they must be just about as scarce. 
Once in a while the dramatic sense is left out of a 
man, just as the sense of humor is, and the gravest 
respectability hardly makes up for either omission. 
The most eminent living Shakespearean scholar, and 
the wisest Shakespearean commentator who has ever 
lived, deserted the arid paths of the law many years 
ago for this later love, and the world owes him a 
debt of gratitude for that choice. The most emi- 
nent lawyer who now-a-days breathlessly scours 
around in search of the ‘ latest case” is not half so 
important to the happiness of mankind as Horace 
Howard Furness, of Philadelphia, who has just given 





to the literary world his bi-annual contribution in the 
form of his variorum edition of A Winter’s Tale, 
supplementing Hamlet, Othello, Macbeth, Romeo 
and Juliet, As You Like It, Lear, Midsummer’s 
Night’s Dream, The Merchant of Venice, and The 
Tempest. This is not one of the most important or 
pleasing of the great dramas, but the editor has lav- 
ished upon it a wonderful store of learning and acute- 
ness and an astonishing amount of research. From 
a recent issue of the Philadelphia « Bulletin” the 
following concerning Dr. Furness and his work 
is derived : — 


“Twenty-four years have gone by; two thirds of the 
plays of Shakespeare are still due the Lippincott press, 
but what Dr. Furness has done, even if he should not live 
to complete his task, has been recognized as a monumental 
performance. The resources of history, of philology, of 
mythology, of theology, of the classics, of the literature of 
almost every civilized country in the past three hundred 
years, of geography, of the lore of medicine — indeed, of 
the whole province of knowledge — have been drawn upon 
by him in his Locust street home, or at Wallingford, with a 
patience almost incredible in the zeal with which he has 
examined every word, every syllable, nay, every letter of the 
text of Shakespeare as under a microscope. 

“Within that time he has accumulated a Shakespearean 
library which represents a fortune. It is probably not 
equalled outside of England, if it is even there, by any 
private collection. The Doctor has the famous first, sec- 
ond, third and fourth folio editions, the quartos, and prob- 
ably every other edition in two centuries that has the 
slightest value to a commentator. His storehouse of the 
literature of the Elizabethan period, of play-books and 
other dramatic classics is packed with rare old treasures. 
As an example of his economy of time in producing re- 
sults, he acquired his knowledge of German largely by a 
habit of committing to memory at least one word before 
going to bed each night. I will venture to say that he has 
read’ more on the subject of Shakespeare alone than many 
a man who passes himself off as a scholar has read on all 
things. No one indeed can begin to measure the extent of 
his knowledge, and the capacity behind it for painstaking 
accuracy. Thus Dr. Furness has spent days to determine 
whether a-comma had its proper place in the text; he has 
consulted fifty books simply to ascertain and correct an error 
in spelling; he has bestowed as much time on looking into 
the vexed problem as to what the misprint of ‘ Villorxa’ in 
Timon of Athens stands for as many an author would give 
to writing a book, and the study, for example, which he 
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made of the various phases of Lear’s madness is in itself a 
little treatise on insanity. 

“Thus while The Winter’s Tale has not perhaps drawn 
‘around it so large a field of critical literature to explore as 
its predecessors, I find that Dr. Furness has consulted not 
fewer than forty editions of the play, printed at various 
times in the past two hundred and fifty years, for his tex- 
tual notes, and upward of one hundred and ninety bcos 
for his direct citations! 

“Nor must it be inferred from the minuteness and scru- 
pulousness of his commentations that Dr. Furness is a 
pedant and his work dry. On the contrary, no one knows 
what enjoyment there is in going to the playhouse to see 
Hamlet, Macbeth, As You Like It, The Tempest and 
the rest, unless he has conned the notes of the variorum. 
The lightness of his touch as a writer is quite as notable as 
his reaching penetration as an investigator. 

“Nor are there many writers who can read his lucid, 
searching English without learning something new in their 
art. It is simplicity itself, as the best of English always is. 
But it is as bright as the sunniness of a May afternoon, with 
something of the sense of a gentle, genial warmth behind 
it. Easy, unaffected, almost musical at times, it is also in- 
flexibly exact. There are writers among us who would be 
willing, indeed, to lose at least a finger if they could use the 
language with his elastic, simple touch. 

“ We have no other intellectual entertainment in Phila- 
delphia such as Dr. Furness presents on those too rare occa- 
sions when he appears upon the platform as a reader, as he 
used to do on winter afternoons. To hear Furness read a 
Shakespearean play has been many a time better than to 
witness it on the stage. 

“The elocution of no actor has such power to make a 
scene of.a character in Macbeth or the Merchant of Ven- 
ice as vivid as he can make it with his masterful intelli- 
gence, his sympathy and his keen insight into every pos- 
sible phase of meaning in the text. ‘I have seen Irving 
play Hamlet,’ said Henry M. Hoyt, who was a good judge 
of acting, when the Englishman first appeared at the Chest- 
nut Street Opera House in 1883, ‘and I have heard Fur- 
ness reac it, but Furness gave me a better idea of Hamlet 
in a quarter of an hour than Irving did in the whole 


>” 


evening. 

Dr. Furness rests himself by an active member- 
ship in a great many public bodies, and as he differs 
from Colonel Ingersoll in not worshipping Shakes- 
peare as his only god, he is at present engaged in 
furnishing metrical texts of Isaiah and the Psalms for 
the Polychrome Bible. - May his life and powers be 
spared to complete his undertaking! If he shall be 
spared to the age of his eminent father, the aspira- 
tion will be granted, and the world will not demand 
nor need another edition of Shakespeare for a 
century, if ever. We hope that he will at least 
make us sure of Falstaff and give us Henry 
Fourth at an early day. One of the dearest privi- 
leges of the writer’s life was to see Falstaff enacted 
by Hackett, and he thirsts to reach Furness’ com- 
mentary on the ‘ dear old rascal,” as he has called 
him. 





BiG Booxs.— The Chairman has often conjec- 
tured on the subject of big law books that have out- 
lived their usefulness. They do outlive it; there is 
no room for doubt of that proposition. They outlive 
it in very short order, too; their useful life is less 
than that of a dog. We are speaking now with 
special reference to those portentous tomes that are 
issued once a year under the designation of digest. 
A recent event in Congress has afforded to us a hint 
of an excellent purpose to which they may be put. 
Two Congressmen differing in opinion, one of them 
endeavored to enforce his argument and inject it into 
the skull of his antagonist, by hurling at him a 
volume of the ‘* Congressional Record.” This is a 
huge book, heavy by means of its size, and heavier 
still by reason of its contents. Probably it would 
have proved fatal had it arrived at its destination; at 
all events, it would, in prize-fighting parlance, have 
‘*put to sleep” the object of its career if it had 
landed on his active jaw. If fatal, it would have 
proved a humiliating death, but still quite appro- 
priate. Those Congressmen, many of them, make 
their constituents and their countrymen generally so 
tired that it would be an act of poetic justice to have 
one occasionally put out of the world or temporarily 
silenced by means of the record of their babble. It 
immediately occurred to us that it would be a wise 
measure to invite these orators to enlist in the war, 
to put them in the van, to arm them with the “ Con- 
gressional Record,” and to ‘‘sick” them on the 
dastard foe. We do not believe the Spaniards would 
stay a moment if they saw the air full of those records 
and had the smallest idea of its contents. They 
would not stand upon the order of their going, 
but go in disorder. But their ignorance would be 
bliss for all parties. Porthos, Dumas’ giant 
musketeer, bequeathed his library of six thousand 
volumes, ‘‘ quite new and never opened,” to his 
young friend, Bragelonne. A poet has conjectured 
that his books were proportioned to his size, and 
observed : — 

“ What missiles fraught with fatal harm, 
In case of siege of his chateau, 
Propelled by his balistic arm, 
Upon the aggregated foe! ’’ 
Even if the resuit should not answer our expectation, 
some good would ensue; the soil of our favored land 
would groan less under the burden of those wearisome 
speeches, and if their throwers should not return from 
the stricken field, we should endure the tidings of 
their fate with a grief as chastened as that which 
moved the bosom of Mark Twain when he wept over 
the grave of Adam. Trains of ammunition should 


follow the army, laden with all the American and 
General Digests more than three years old, and if 
the war should be prolonged, and call for stringent 
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measures, we would add Ignatius Donnelly’s Cypher 
on the Bacon-Shakespeare idiocy. At the risk of 
again arousing the wrath of our esteemed and ad- 
mired friend, Thompson, who calls us a ‘mild 
poetical genius,” we might be driven, if the enemy 
proved obstinate, to hurl upon him, as a dernier 
ressort, his six volumes of Corporation Law. (By 
the way, nobody would even think of calling 
Thompson mild or poetical —we stop at that.) 
We pray the recording angel to write us down as 
one who hates big books because he loves his fellow- 
men. The Chairman knows and feels his own 
limitations, but ‘of one thing in his career he is 
undisguisedly proud — he has never been guilty of 
a Big Book. He would not write one even to blow 
the Spaniards out of Cuba. But let the Administra- 
tion seriously consider our proposal. It would work 
well both ways, in the most favorable result, and one 
way, at all events, which is more than can be said of 
most untried expedients in warfare. 





NOTES OF CASES. 


SELF-SERVING EVIDENCE. — As a general rule a 
party is not allowed to adduce in evidence his own 
acts and declarations in his own favor — ‘*< self-serv- 
ing,” as the law calls them. There is no good 
reason for this rule in cases where the act was done 
or the declaration made before any controversy had 
arisen on the subject, and yet such acts and declara- 
tions are only exceptionally admitted in evidence. 
We find an interesting case of this kind in Parkhurst 
vs. Krellinger, 69 Vt. 375, when the controversy 
was concerning the defendant’s liability for neces- 
saries furnished his daughter, and to support his 
claim that she was of age he ‘* was allowed to show 
that she had a birthday party, on which occasion 
there was a birthday cake with figures thereon indi- 
cating her age. The party was before the contro- 
versy arose, and at a time when the defendant could 
have no motive in representing the age of his daugh- 
ter to be different from what it was in fact.” The 
court said «* the evidence must be regarded as in the 
nature of an act of the defendant that rendered his 
claim more probable.” 


Docs AGAIN. — In Georgia a dog is a ‘* domestic 
animal.” Wilcox v. State, 39 L. R. A. 709. The 
court said : — 


“The sole question made, therefore, is whether a dog is 
a domestic animal. There is some conflict in the decisions 
of the courts of different states on the subject, but the de- 
cided weight of authority seems to be that a dog is a do- 
mestic animal. Some of the leading cases so holding are 
State v. McDuffie, 34 N. H. 526, 69 Am. Dec. 516; Hur- 





ley v. State, 30 Tex. App. 333; State v. Giles, 125 Ind. 
124; Dodson v. Mock, 20 N. C. (4 Dev. & B. L.) 146; 
and Shaw v. Craft, 37 Fed. Rep. 217.” 

The contrary was held in State v. Harriman, 75 
Me. 562; 46 Am. Rep. 423, Appleton, C. J., dis- 
senting in a convincing opinion—that is to say, 
convincing everybody but his colleagues. 


STREET SPRINKLING. — Another pertinent case for 
warm weather is State ~. New Orleans &c. R. Co., 
49 L. Am. 1571; 39 L. R. A. 618, holding that an 
ordinance providing that it shall be +‘ unlawful for 
any person, firm, or corporation to operate any 
electric, trolley, or other cars or trains on the streets 
of this city without first providing in some reasonable 
manner for the sprinkling of the streets through which 
their cars run,” and ‘that any person, firm, or corpo- 
ration violating this ordinance shall be deemed guilty 
of a misdemeanor, and shall be subject to a fine of 
$25, or thirty days in the parish jail, or both, at the 
discretion of the recorder,” is unreasonable and void. 
The court said : — 


“There is indefiniteness in the ordinance. It does not 
set forth with the least particularity what shall be done, or 
the extent of the service required, in order to escape the 
penalty it ordained should be inflicted for not sprinkling 
the streets. The failure or performance may vary each day 
and in each locality where sprinkling may be required. No 
attempt was made to indicate how the work shall be done, 
the days the streets should be sprinkled, the capacity for 
sprinkling the sprinklers should have, and the number of 
sprinklings that should be applied each day or at such times 
as may have been intended. 

“In so far as relates to the work of ‘sprinkling’ the : 
streets from curb to curb, less that portion over which de- 
fendant has a franchise, in our judgment the requirement 
of the ordinance is not equal and uniform. These streets 
are used by the public. The work necessary to maintain 
their cleanliness, or to insure freedom from excessive dust, 
is a burden which the municipality cannot impose upon 
particular persons and corporations, only because they own 
a franchise over an adjacent way. It cannot be imposed 
by municipal ordinance in the manner here attempted. The 
defendant cannot be compelled to clean and sprinkle streets 
not covered by its contract and over which it has no fran- 
chise. The dust raised by defendant’s cars, it may be, is 
carried by the winds to the streets near. The evidence 
does not disclose that such is a fact. Presumably however 
it is; but defendant’s cars are not the only vebicles which 
raise the dust and it would scarcely be desirable equality to 
make it sprinkle all the dust. The question may be pro- 
pounded: Can they not be made to sprinkle their own 
tracks, and relieve their own road, as well as the adjacent 
streets, of the dust raised by their cars? To this the answer 
immediately suggests itself: The ordinance being indefinite 
and uncertain, it would serve no purpose to decide in this 
case the issue raised by the question. Having determined 
that the ordinance in its entirety is unreasonable, we would 
not be justified in holding that it is reasonable and valid in. 
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so far as it affects defendant’s track. In view of the ‘ un- 
reasonableness’ of the present ordinance, both the streets 
and the tracks are unaffected thereby.” 


So it seems that street railway companies have 
some rights that courts are bound to respect. Street 
cars do not raise all the dust that blows, as the fly on 
the wheel in the fable thought he did, and it is absurd 
to charge their proprietors with the duty of keeping 
it all down. 

SHAPE OF HOMESTEAD. — A queer question came 
up in Clements vs. Crawford Co. Bank, 64 Ark. 7, 
namely, whether a homestead right could exist in 
two tracts which were not contiguous except by merely 
touching at a corner of each. It was decided in the 
affirmative. They touched, and as they were all the 
land the claimant owned, that was enough, just as 
the slightest unlawful touching is sufficient to consti- 
tute an assault. But one cannot gerrymander a 
homestead. The court said: — 

«¢ A homestead cannot be laid off in an arbitrary, 
capricious and unreasonable shape, where it is prac- 
tical to do otherwise. Sparks vs. Day, 61 Ark. 570. 
In Jeffrey vs. McGouch, 88 Ala. 651, Judge Somer- 
ville humorously says: ‘A homestead, if we could 
suppose such a case, fenced in the shape of an ani- 
mal, a bird, a flower garden, or other fantastic shape, 
would not cease to be exempt from execution on this 
account, provided it be of lawful area and value, and 
the entire tract owned was in this particular form. 
Although it is manifest that a selection in these 
quaint forms, made from a large tract of land, would 
be unreasonable and capricious and not allowable.” 


Out or Tune. — We find a pleasant touch of 
Chief Justice Bleckley’s humor, in Peavy vs. Georgia 
R. & B. Co. 81 Ga. 485, The action was by a pas- 


senger against a railroad company for the shooting 
of him by a conductor. 


The passenger, ‘ with sev- 





eral drinks in his bosom and a pistol in his posses- 
sion,” became profane and obscene, and when the 
conductor tried to expel him, he drew his pistol. 
The conductor retired and borrowed a gun from a 
sheriff, providentially on board with a prisoner, and 
then returned and backed the plaintiff off the train. 
Once on mother earth, the plaintiff hurled a filthy in- 
sult at the conductor, and he fired, hitting the plain- 
tiff three times, and the plaintiff fired, but in Spanish 
fashion, not hitting his target at all. The plaintiff 
(of course) got two verdicts, one of $1500 and the 
other of $2200, but they were both set aside by the 
trial judge, and the last action of this sort was 
affirmed, the chief observing: ‘+ The plaintiff spoiled 
the instrument, and then sued the manager because 
the performer did not make good music. It was the 
plaintiff’s fault that the conductor was out of tune,” 
etc. The case is cited in a dissenting opinion in 
St. Louis &c, Ry. Co. vs. Jones, 64 Ark. 613; 39 
L. R. A. 784, where it is held that a railway com- 
pany is liable for any great excess of force used by a 
conductor in an encounter with a passenger. This 
was when the conductor interfered to protect a girl 
of seventeen from a drummer who was endeavoring 
to «* mash ” her, and mashed the masher. 


That a person’s looks may be testified to is im- 
plied in Merriman’s Appeal, 108 Mich. 461, where 
it was held that evidence that one charged with hav- 
ing unduly influenced a testator ‘* always looked 
rather shy, and generally confused, as though he 
wanted to do something he was ashamed of,” was 
properly excluded because it was not offered in re- 
spect to any particular occasion when the person’s 
appearance was a part of the res geste. And in 
Cleveland &c. Ry. Co. vs. Gray, 148 Ind. 278, it is 
said that one may testify that another -‘ appeared to 
be sad or sick.” Grant all this, looking frightened 
is a very different matter. 
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articles of moderate length upon subjects of inter- 
est lo the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 


When Sir Thomas Dale reached Jamestown, 
Va., in May, 1611, he found that the two brief 
months of Percy’s (George) mild rule had already 
begun to bear ill fruit; men were playing at 
bowls in working hours, quite oblivious of plant- 
ing and hoeing. 

To meet the occasion, a searching code of laws 
had already been sanctioned by the company. 
In this code several capital crimes were specified. 
Among them were failure to attend the church 
services, or blaspheming God’s name, or speaking 
“against the known articles ‘of the Christian 
faith.” Any man who should “unworthily de- 
mean himself ” toward a clergyman, or fail to 
“hold him in all reverent regard,” was to be 
thrice publicly whipped, and after each whipping 
was to make public acknowledgment of the hein- 
ousness of his crime and the justice of the pun- 
ishment. Not only to speak evil of the King, 
but even to vilify the London Company, was a 
treasonable offence, to be punished with death. 
Other capital offences were unlicensed trading 
with the Indians, the malicious uprooting of a 
crop, or the slaughter of cattle or poultry without 
the High Marshall’s permission, For remissness 
in the daily work various penalties were assigned, 
and could be inflicted at the discretion of a court 
martial.. One of the first results of this strict 
discipline was a conspiracy to overthrow and 
perhaps murder Dale. The principal leader was 
that Jeffrey Abbott who accompanied Smith on 
his last journey to Werowocomoco. The plot 
was detected, and Abbott and five other ring- 
leaders were put to death in what the narrator 
calls a “ cruel and unusual” manner, using the 
same adjectives which happen to occur in our 
Federal Constitution in its prohibition of barbar- 








ous punishments. It seems clear that at least 
one of the offenders was broken on the wheel, 
after the French fashion ; and on some other oc- 
casion a lawbreaker “ had a bodkin thrust through 
his tongue and was chained to a tree till he per- 
ished.” But these were rare and extreme cases ; 
the ordinary capital punishments were simply 
hanging and shooting, and they were summarily 
employed. 





FACETIZ. 


“« PRISONER, the jury has declared you guilty.”’ 

“Oh, that’s all right, judge ; you're too intelli- 
gent a man, I think, to be influenced by what 
they say.” 


“Ir strikes me, Mr. Brief,” said Mr. Dogway, 
“that your charge of $750 for this opinion is 
pretty steep.” 

“No doubt,” said Mr. Brief. “ But you see, 
Dogway, when you come and ask me for an 
opinion which violates all my convictions, you’ve 
got to pay not only for your law, but for my con- 
science.” 


LawyER.— “ Madam, I cannot bring your suit 
until you have acquired a residence here.” 

Cuient. — “ But I acquired a residence here 
two years ago. Must I do it over again every 
time I want a divorce?” 


Lawyer. — “ You have an excellent case, sir.”’ 

Cuient. — “ But a friend of mine said he had 
an exactly similar case, and you were the lawyer 
on the other side, and you beat him.” 

Lawyer. — “Yes, I remember that; but I 
will see that no such game is played this time.” 


Ir is said that a witty English judge, in sen- 
tencing a Jack-the-hair cutter who went around 
cutting off little girls’ back hair, gave the con- 
victed man a long lecture on the crime of what 
he called “ cliptomania.”’ 


361 








362 





The Green Bag. 





NOTES. 


A SUPERB engraving of LEMUEL SHaw, late chief 
Justice of Massachusetts, has just been completed 
by Max Rosenthal of Philadelphia. The edition 
is limited to seventy-five copies. The first fifty 
will be supplied at $20 a copy after which the 
price may be raised. The engraving far exceeds 
any ever issued of Judge Shaw, and Massachusetts 
lawyers, especially, will desire to add it to their 
legal portrait gallery. Subscriptions should be 
sent a/ once to Albert Rosenthal, 1530 Chestnut 
Street, Philadelphia. 


Mr. Moses KiNG of No. 4 Postoffice Square in 
Boston, who became favorably known for his en- 
cyclopediz and pictorial hand-books regarding 
Boston, Mount Auburn, Harvard and New York, 
has in press, both fora professional and a popular 
market, another hand-book respecting courts, 
court edifices and judges of New York City, past 
and present. It will include 160 portraits of its 
famous judges from the times of John Jay and 
Kent to those on its benches at date. ‘The letter- 
press is by A. Oakey Hall, who is described by 
the publisher on the title page as a half century 
member of the New York bar and fifteen years dis- 
trict attorney; also as contributing notes and 
personal reminiscences of judges and lawyers. 
Many views are given of old Court House build- 
ings, from that of the Staat Huys of the seventeenth 
century and the Federal Hall of the succeeding 
century to others in use during this century. That 
the volume (sold by subscription) is competently 
and doubtless interestingly edited: and that the 
photogravures of judges will be carefully selected, 
there can be little doubt when in the literary 
hands of Mr. Hall and the artistic experience of 
Mr. King. The mysteries of courts and judicial 
action are to the layman’s mind (and a popular 
edition is promised) omne per ignotum: and as 
enticing to curiosity as are the mysteries of be- 
hind the scenes to the average playgoer. 


PRESIDENT D1az, of Mexico, several years ago 
interviewed a famous bandit who was in prison. 
The robber informed the President that his law- 
less life was the result of having no work to do. 
The President liberated him, made him Chief of 
Police of his native district, which was one of the 
worst in the country, and informed him that he 





| would be held strictly accountable for all rob- 
| beries in his district. 


From that day to this not 
one has occurred. 


TueE following incident, which has become a 
part of English political history, is curiously illus- 
trative of the state of public opinion in England 
at the time of the first imposition of the income 
tax under the statute of Mr. Pitt, and is derived 
from the memoirs of John Horne Tooke :— 

Mr. Tooke was an Englishman who partici- 
pated actively in British politics during the latter 
third of the last century. He early espoused the 
side of the Americans in their struggle for liberty, 
and was persecuted, fined, and imprisoned by the 
British Government for publishing an advertise- 
ment for a subscription for the widows and or- 
phans of the Americans “ murdered by the King’s 
troops at Lexington and Concord.” After his 
release from prison he naturally, and in connec- 
tion with John Wilkes, made himself politically dis- 
agreeable to the government, and the government 
in turn made itself disagreeable to him; and ac- 
cordingly the office of the commissioners for 
carrying into execution the act for taxing incomes 
addressed Mr. Tooke the following letter :— 

«* May 3, 1799. 

‘¢ Sir: The commissioners having under consider- 
ation your declaration of income, have directed me to 
acquaint you that they have reason to apprehend your 
income exceeds sixty pounds a year. They there- 
fore desire that you will reconsider the said declara- 
tion and favor me with your answer on or before the 


8th inst. ‘¢ 1 am your obedient servant, 


‘+H. B. LUTTLEY, Clerk.” 


To this Mr. Tooke replied. 

‘© Sir: I have much more reason than the com- 
missioners can have to be dissatisfied with the small- 
ness of my income. I have never yet in my life 
disavowed or had occasion to reconsider any declara- 
tion which I have signed with my name. But the act 
of Parliament has removed all the decencies which 
used to prevail among gentlemen, and has given the 
commissioners (shrouded under the signature of their 
clerk) a right by law to tell me that they have reason 
to believe that I ama liar. They have also a right 
to demand from me upon oath the particular circum- 
stances of my private situation. In obedience to the 
law, I am ready to attend upon this degrading occa- 
sion so novel to an Englishman, and give them every 
explanation which they may be pleased to require. 

‘*T am, sir, your humble servant, 
‘*JOHN HORNE TOOKE.” 
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CURRENT EVENTS. 


A CORRESPONDENT of the «* Nation” points out that 
in an article on Rufford Abbey (a fine old Notting- 
hamshire country-seat), by Lord Saville, presumably 
its present owner, in the «‘ Pall Mall Magazine ” for 
April, it is stated that «* George 1V., when Prince of 
Wales, paid a visit to Rufford. During this visit, 
Charles Dibdin, the poet, who had accompanied his 
Royal Highness as master of the ceremonies, wrote 
his celebrated song, ‘ Woodman, Spare that Tree,’ 
after having witnessed the felling of an oak in the 
park: Not only, however, was the song notoriously 
written by George P. Morris, a native of Philadelphia, 
but the tree was spared. 


In the big rooms of the criminal office in Paris, 
known as the tomb, where all the documents re- 
lating to secret trials are stowed away, a whole 
regiment of cats is quartered by order of the 
Government to protect the papers from rats. 
These cats live in clover, and are commanded by 
a splendid tomcat called Joseph, who is dead on 
rats. This place contains 109,800 dossiers of 
various trials, and the other day the last spare 
receptacle was occupied by the papers relating 
to the famous Panama case. The mass of docu- 
ments are enormous and measure several yards 
in height. They were all bound together with 
strong cords and sealed carefully, and several 
men were required to carry the heavy load to 
its pigeon-hole. 


Tue Chinese dictionary, compiled by Pa-cut- 
shee, 1100 years, B. C., is the most ancient of 
any recorded in literary history. 


Tue largest room in the world under one roof 
and unbroken by pillars is at St. Petersburg. It 
is six hundred and twenty feet long by one 
hundred and twenty feet in breadth. 


On the walls of Paris to-day are official placards 
announcing that an inquiry is to be held concern- 
ing the proposed new reservoir at Charonne, “ in 
accordance with a royal decree dated August 23, 
1835.” The decree was made by Louis Philippe 
in the early part of his reign, and after lying in 
abeyance for more than three-score years, is now 
about to be executed. Since it was made, France 
has been a kingdom, an empire, and twice a re- 





public, and has passed through two revolutions 
and a coup d’état. Yet the old decree is honored 
and held to be in force by the very government 
that has exiled the family of the king who made 
it. There could scarcely be a more striking ex- 
ample at once of the permanence and the 
mutability of government. 


Any dishonest contractor, whose wealth accu- 
mulates while his work decays, ought to read, with 
a blush of shame, of a new bridge across the 
Danube. Pillars of a bridge built at the same 
place by the Emperor Trajan are to form a part 
of the structure. The engineers attest the 
strength of the Roman work under an emperor 
whose reign began exactly eighteen hundred 
years ago. To do as the Romans did may 
sometimes mean a descent to the lowest vices, 
but it may also signify a noble integrity in 
building as in being. 





LITERARY NOTES. 


The complete novel in the July issue of Lippin- 
coTT’s is ‘* Harold Bradley, Playwright,” by Edward 
S. Van Zile. ‘*A Limit of Wealth,” by Frank H. 
Sweet, deals with a returned Klondiker of modest 
views. Mary Agnes Tincker’s ‘‘An Evening in 
Rome” introduces the Abbé Liszt. “Their Great 
Crisis,” as recounted by Nathaniel Stephenson, is 
that of three young lawyers. ‘+ John C. Calhoun” is 
painted, from a southern stand-point and in his private 
life, by Charles Cotesworth Pinckney, D.D. Anne 
Stuart Bailey furnishes an interesting account of “An 
Old Virginia Resort,” the Sweet Springs. Sundry 
hints on ‘*Cheap Tramping in Switzerland,” are 
given by Alvan F. Sanborn. Lillie Barr Morgan 
writes pleasantly of her ‘‘ Feathered Friends.” Dr. 
Charles C. Abbott, praises the ‘+ Unlettered 
Learned.” 


The war leads the July number of SCRIBNER’S 
MAGAZINE. Richard Harding Davis’s account of 
“ The First Shot of the War” and «+ The First Bom- 
bardment” is the graphic picture of what an eye wit- 
ness saw when the ‘* Buen Ventura” was taken and 
Matanzas was bombarded. ‘* Manila and the Phil- 
ippines” are described by Isaac M. Elliott, for three 
years United States consul at Manila. Captain Mahan 
writes of the most popular naval hero of the Revolu- 
tion, ‘* John Paul Jones.” ‘* Undergraduate Life 
at Smith College” is written by a recent graduate, 
Miss Alice Katherine Fallows. 
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HARPER'S MAGAZINE for August contains ‘‘ The 
Convict System in Siberia,” by Stephen Bonsal. 
‘«* Under the Spell of the Grand Cajion,” by T. Mit- 
chell Prudden, M.D. ‘*Mr. Gladstone. Reminis- 
cences, anecdotes, and an estimate.” First paper, by 
George W. Smalley. This number is rich in short 
stories. Among them are ‘‘ The Lord Chief Justice,” 
by H. B. Marriott Watson; “The Monster,” by 
Stephen Crane; ‘* The Child’s Mother,” by Margaret 
Deland; ‘*‘ The Fish-Warden of Madrid,” an amus- 
ing sketch of New England character, by Bliss Perry ; 
and ‘* When the Clouds Fell down,” a romance that 
takes place in London during a black fog, by Julian 
Ralph. 


In view of the strong tendency which is being 
manifested in the United States toward colonial ex- 
pansion, the leading article in APPLETON’S POPULAR 
ScIENCE MONTHLY for July is of special interest. It 
is the first of a series by James Collier, on the «* Evo- 
lution of Colonies,” and deals with their genesis. 
«* Weather Forecasts” is the title of a very instruc- 
tive paper describing the methods and apparatus 
in use by the United States Weather Bureau. W. E. 
Cram, the naturalist artist, contributes an attractive 
article entitled «* Woodpeckers and their Ways.” 
Under the title «« Eye Language,” Dr. Louis Robin- 
son contributes an essay calling attention to the 
wonderful ability of expression which the human eye 
possesses. ‘* Gerarde and the Gerardias ”’ is the title 
of a brief account, both botanical and biographical, 
of a famous fourteenth-century botanist, John Gerarde. 


THE July CENTURY opens with a story of the times, 
«* By Order of the Admiral,” by Winston Churchill. 
This deals with a filibustering expedition and is full 
of romance. There are two articles on ‘* Confeder- 
ate Commerce-destroyers.” Stephen Bonsal, late of 
the American Legation at Madrid, writes of «* Holy 
Week in Seville.” Cornelia Dearth, in « An Artistic 
Treasure from Spain,” describes the recovery of a 
fine antique bust at Elche. Poultney Bigelow gives 
a résumé of «* Ten Years of Kaiser Wilhelm,” writing 
from intimate personal knowledge of the aspirations 
of the Emperor and his realizations of them. Mrs. 
Mabel Loomis Todd, contributes a paper entitled 





‘¢+In Aino-Land,” in which she describes a wild, 
hairy race almost unknown to the western world. 
James Bryce analyzes the conception of ‘* Equality ” 
and examines how far it can be realized politically, 
socially, and economically. «* Modern Dutclrpainters” 
are appreciatively criticised by Mrs. Elizabeth W. 
Champney, and there are reproductions of many 
noted pictures. A story of Japan, full of warmth and 
color, is ‘‘ Purple-Eyes,” by John Luther Long, 
whose ‘* Mme. Butterfly ” was widely talked about. 





WHAT SHALL WE READ? 


A BOOK which will attract unusual attention is Capt. 
A. T. Mahan’s The /nterest of America in Sea Power, 
Present and Future... Captain Mahan is an acknow- 
ledged authority on naval matters, and the papers 
on ‘“ Preparedness for Naval War,” «* The Future in 
relation to American Naval Power,” and « Strategic 
features of the Carribean Sea and the Gulf of Mexico,” 
will be read with especial interest. The captain is 
also a firm believer in the annexation of Hawaii and 
one paper is devoted to this subject. The ‘* Possi- 
bilities of an Anglo-American Reunion” are also 
discussed. The book is thoroughly interesting, and 
valuable as embodying the ideas of the leading 
specialist upon naval strategy and warfare. 


No novelist of modern times has attained a greater 
reputation than Henryk Sienkiewicz. The first novel 
which brought him prominently before the public and 
which exhibits, perhaps, to the greatest degree, 
the author’s wonderful dramatic power is entitled 
With Fire and Sword.* Messrs. Little, Brown & Co. 
have just published a new illustrated edition of this 
remarkable book. It is astory of Poland of the most 
absorbing interest, abounding in thrilling scenes and 
incidents, keeping the reader’s interest undiminished 
to the very end.* Mr. Curtin deserves unstinted praise 
for his admirable work as a translator. 

1 THE INTEREST OF AMERICA IN SEA POWER, PRESENT AND 


FUTURE. By Captain A. T. Mahan, D.C. L., LL. D. United 
States Navy. Little, Brown & Co., Boston, 1898. Cloth. 


2 WiTH FiRE AND Sworp. An historical novel of Poland 
and Russia by Henryk Sienkiewicz. Authorized and una- 


bridged translation from the Polish by Jeremiah Curtin. Little, 
Brown & Co, Boston, 1898. 
Popular Edition $1.00. 


Cloth. Library Edition $2.00. 

















